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THE INSULAR CASES’? 


HIS year of our Lord has been one of unusual significance to 

the legal profession. It has seen universal and spontaneous 
homage paid by bench and bar and country to “the great Chief 
Justice,” “the greatest judge in the language.” He is conceded 
to be the greatest authority upon the construction of the Consti- 
tution that ever adorned the most august tribunal known to our 
institutions. All agree that, more than any other man realizing 
that our “Constitution is formed for ages to come, and is designed 
to approach immortality as nearly as human institutions can ap- 
proach,” he expounded and developed it, with scientific accuracy, 
upon enduring lines, buttressed by accurate reasoning, “ establish- 
ing those sure and solid principles of government on which our 
constitutional system rests.” The Supreme Court of the United 
States suspended its sittings in order that through its distinguished 
chief it might witness “to the immortality of the fame of this sweet 
and virtuous soul, whose powers were so admirable and the results 
of their exercise of such transcendent importance.” It is certainly 
an interesting and significant fact that, at the same term during 
which these ever memorable exercises occurred, that court ren- 
dered a judgment by a disagreeing majority of one, overruling a 
case which had withstood unimpaired the assaults of time for 
eighty years. A case decided by the same tribunal by a unani- 


1 Address delivered before the American Bar Association, August 22, 1901, at Den- 
ver, Col. 
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mous court, whose reasons therefor were luminously stated with 
his usual accuracy and ability by the incomparable Marshall. A 
judgment clearly inconsistent with other judgments rendered on 
the same day, without any opinion of the court upon which to rest, 

endeavored to be sustained by the opinions of different justices, in 

irreconcilable conflict with each other. A judgment involving fun- 

damental constitutional questions of more vital and transcendent 

importance than any hitherto determined. 

The Insular Cases, in the manner in which the results were 
reached, the incongruity of the results, and the variety of incon- 
sistent views expressed by the different members of the court, are, 
I believe, without a parallel in our judicial history. It is unfortu- 
nate that the cases could not have been determined with such a 
preponderance of consistent opinion as to have satisfied the profes- 
sion and the country that the conclusions were likely to be adhered 
to by the court. Until some reasonable consistency and unanimity 
of opinion is reached by the court upon these questions, we can 
hardly expect their conclusions to be final and beyond revision. A 
statement of the cases is essential to show what was actually de- 
cided. The cases were: De Lima v. Bidwell; Downes v. Bidwell ; 
Huus v. New York and Porto Rico Steamship Company ; Goetze 
v. United States; Crossman v. United States; and Armstrong v. 
United States. 

In De Lima v. Bidwell the question was whether after the ces- 
sion of Porto Rico to the United States, by the treaty of Paris, it 
remained a foreign country within the meaning of the tariff laws, 
the action being brought to recover duties collected prior to the 
passage of the Foraker Act, under the Dingley Act, which provided 
that “‘there shall be levied and collected and paid upon all articles 
imported from foreign countries,” etc., certain duties therein speci- 
fied. The court held “that at the time these duties were levied, 
Porto Rico was not a foreign country within the meaning of’ the 
tariff laws, but a territory of the United States, that the duties were 
illegally exacted, and that the plaintiffs are entitled to recover them 
back.” Mr. Justice Brown delivered the opinion of the court, and 
with him concurred Mr. Chief Justice Fuller, Mr. Justice Har- 
lan, Mr. Justice Brewer, and Mr. Justice Peckham. Mr. Justice 
McKenna dissented, and drew an opinion in which Mr. Justice 
Shiras and Mr. Justice White concurred, and Mr. Justice Gray dis- 
sented in a short note. Downes v. Bidwell was an action to re- 
cover duties collected under the Foraker Act, upon “ merchandise 

coming into the United States from Porto Rico,” to use the pecu- 
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liar and somewhat ungainly language of that act. It involved the 
constitutionality of that part of the act, and five members of the 
court concurred in a judgment holding that part of the act consti- 
tutional. Mr. Justice Brown announced the conclusion and judg- 
ment of the court, affirming the judgment of the court below. 
He did not pronounce its opinion, but rendered one of his own. 
Mr. Justice White, with whom concurred Mr. Justice Shiras and 
Mr. Justice McKenna, rendered an opinion uniting in the judgment 
of affirmance. Referring to Mr. Justice Brown’s opinion, he stated 
that the reasons which caused him to concur in the result “are 
different from, if not in conflict with, those expressed in that opin- 
ion, if its meaning is by me not misconceived.” Mr. Justice Gray 
concurred in substance with the opinion of Mr. Justice White, but 
summed up so as to “indicate” his “position in other cases now 
standing for judgment.” 

Technically speaking, there is no opinion of the court to sustain 
the judgment. Mr. Chief Justice Fuller, with whom concurred 
Mr. Justice Harlan, Mr. Justice Brewer, and Mr. Justice Peckham, 
delivered a dissenting opinion, and Mr. Justice Harlan delivered a 
dissenting opinion giving some additional considerations. Dooley 
v. United States was a suit to recover duties collected upon goods 
exported from New York to Porto Rico, partly before and partly 
after the ratifications of the treaty, but in every instance prior to 
the passage of the Foraker Act. As to the duties collected prior 
to the ratifications of the treaty, the court were unanimous in hold- 
ing that they were legally exacted “ under the war power.” The 
same justices who concurred in the De Lima case concurred in this 
as to the duties collected after ratifications. Mr. Justice Brown 
delivered the opinion of the court, holding that the “authority of 
the President as commander-in-chief to exact duties upon imports 
from the United States ceased with the ratification of the treaty of 
peace, and her right to the free entry of goods from the ports of 
the United States continued until Congress should constitutionally 
legislate upon the subject.” The justices who dissented in the 
De Lima case dissented in this. Mr. Justice White delivered the 
dissenting opinion. Huus v. New York and Porto Rico Steamship 
Company raised the question as to whether trade between the 
United States and Porto Rico was, after the passage of the For- 
aker Act, “coasting trade,” and the court were unanimous in hold- 
ing that it was. Goetze v. United States and Crossman v. United 
States involved the questions determined in the De Lima case, 
and were controlled by that case. Armstrong v. United States 
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was controlled by the Dooley case. Two cases argued at the 
same term remain undecided. Fourteen Diamond Rings v. United 
States, —rings brought from the Philippines into the United States 
after the ratification of the treaty of peace, without the payment of 
duty, and seized for non-payment, — and Dooley v. United States, 
raising the validity of duties collected upon goods “coming into 
Porto Rico from the United States” after the passage of the 
Foraker Act. 

In the unsettled condition of the court it is hardly worth while 
to speculate as to the results in these cases. The Diamond Rings 
case no doubt depends upon what the court holds the status of the 
Philippines to be, whether civil or military. If the Dooley case is 
controlled by the Downes case, there would seem to be no good 
reason why it should not have been decided. That it was not, 
raises the inference that it would have been decided adversely to 
the government, or that there was a greater difference of opinion 
than usual with reference to it. Mr. Justice Gray is the only one 
who indicates his “ position” in this case. In his opinion in the 
Downes case he says, after referring to duties “established on 
merchandise and articles going into Porto Rico from the United 
States, or coming into the United States from Porto Rico,” as 
temporary : — 


“The system of duties [clearly including imports and exports] tempo- 
rarily established by that act during the transition period was within the 
authority of Congress under the Constitution of the United States.” 


No other member of the majority is prepared to indicate that 
Porto Rico, while a foreign territory as to the revenue clause of the 
Constitution, so that imports therefrom are dutiable, is not also 
foreign within the meaning of that other clause of the Constitution, 
relating to revenue, which reads, “ No tax or duty shall be laid 
on articles exported from any state.” The converse must be true 
as to goods going the other way, and they would be exports from 
some state to “such island,” and hence obnoxious to this clause. 
Apprehending this, perhaps, Mr. Justice White in the same case 
always follows the ungainly language of the act in describing this 
commerce. 

Just how goods “coming into Porto Rico from the United States” 
can be other than exports from some state we cannot well see, but 
with these opinions before us it will not do to say that it will not 
be so held, and some inconsistent reasoning given therefor. Upon 














THE INSULAR CASES. 173 


this point the language of Mr. Justice Miller in Woodruff v. Par- 
ham,! is suggestive : — 

“Ts the word ‘impost’ here used intended to confer upon Congress a 
distinct power to levy a tax upon all goods or merchandise carried from 
one state into another? Or is the power limited to duties on foreign 
imports? If the former be intended, then the power conferred is curi- 
ously rendered nugatory by the subsequent clause of the ninth section, 
which declares that no tax shall be laid on articles exported from any 
state, for no article can be imported from one state into another which 
is not, at the same time, exported from the former.” 


It is difficult to see how refusing to call a duty an export duty, 
when it is in fact such, can change its character. 


THE Downes CASE. 


The Downes case is the only one that passes upon questions 
that apply to permanent conditions, or that attempts to furnish a 
foundation for a permanent government policy. All that is decided 
by that case is that as to “merchandise coming into the United 
States from Porto Rico” Congress is not restrained by the Consti- 
tution in imposing a discriminating tariff against Porto Rico. In 
other words, as to imports from Porto Rico Congress can constitu- 
tionally discriminate. It may be said that the case involves other 
absolute powers, but that is as far as the case itself goes. Whether 
all the other constitutional restrictions apply, and if not, which 
apply, remains to be determined. Four of the majority (and I in- 
clude Mr. Justice Gray, as he says that in “substance” he agrees 
with the opinion of Mr. Justice White) are evidently appalled by 
the enormity of the argument that would deprive Porto Rico of all 
the constitutional guarantees as to civil rights. They repeatedly 
so declare in the opinion of Mr. Justice White, as though fearful 
that it might be inferred that they entertained that view, as appears 
from the following excerpts :— 


“Hence it is that wherever a power is given by the Constitution, and 
there is a limitation imposed on the authority, such restriction operates 
upon and confines every action on the subject within its constitutional 
limits.” 

“ As Congress in governing the territories is subject to the Consti- 
tution, it results that all the limitations of the Constitution which are 
applicable to Congress in exercising this authority necessarily limit its 
power on this subject. It follows, also, that every provision of the 





1 8 Wall. 123. 
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Constitution which is applicable to the territories is also controlling 
therein.” ... 

“From these conceded propositions it follows that Congress in legis- 
lating for Porto Rico was only empowered to act within the Constitution 
and subject to its applicable limitations, and that every provision of the 
Constitution which applied to a country situated as was that island, was 
potential in Porto Rico.” 


“Undoubtedly there are general prohibitions in the Constitution in 
favor of the liberty and property of the citizens, which are not mere regu- 
lations as to the form and manner in which a conceded power may be 
exercised, but which are an absolute denial of all authority under any cir- 
cumstances or conditions to do particular acts. In the nature of things, 
limitations of this character cannot be under any circumstances tran- 
scended, because of the complete absence of power.” .. . 

“The doctrine that those absolute withdrawals of power which the 
Constitution has made in favor of human liberty are applicable to every 
condition or status has been clearly pointed out by this court.” ... 

“There is in reason, then, no room in this case to contend that Con- 
gress can destroy the liberties of the people of Porto Rico by exercising 
in their regard powers against freedom and justice, which the Constitu- 
tion has absolutely denied.” .. . 

“ The fact that the act directs the officers to swear to support the Con- 
stitution does not militate against this view, for, as I have conceded, 
whether the island be incorporated or not, the applicable provisions of 
the Constitution are there in force.” 


It is unfortunate that Mr. Justice White, with his keen apprecia- 
tion of the sacredness of constitutional rights, in order to sustain 
his conclusions in this case was obliged to use a train of reasoning 
that manifestly kept pressing upon him the idea of despotic power, 
and thus required this continual negation. It required him to 
“protest too much.” Nevertheless just what will be held “appli- 
cable provisions” we do not know, but as the four dissenting jus- 
tices hold that the Constitution now applies to Porto Rico to that 
extent, we can feel confident that at least as to applicable provisions 
eight justices will concur. Mr. Justice Brown is not as sensitive 
as his brethren, who agree with him as to what in the Downes case, 
but disagree as to how. He comes the nearest to the contention 
of the government, citing with approval : — 


“Doubtless Congress, in legislating for the territories, would be sub- 
ject to those fundamental limitations in favor of personal rights which 
are formulated in the Constitution and its amendments, but those limita- 
tions would exist rather by inference and the general spirit of the Consti- 
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tution, from which Congress derives all its powers, than by any express 
and direct application of its provisions.” 

He says: — 

“To sustain the judgment in the case under consideration, it by no 
means becomes necessary to show that none of the articles of the Consti- 
tution apply to the island of Porto Rico. There is a clear distinction 
between such prohibitions as go to the very root of the power of Con- 
gress to act at all, irrespective of time or place, and such as are operative 
only ‘throughout the United States’ or among the several states,” 


He proposes to be cautious : — 


“We do not wish, however, to be understood as expressing an opinion 
how far the bill of rights contained in the first eight amendments is of 
general and how far of local application.” 

Again :— 

“There are certain principles of natural justice inherent in the Anglo- 
Saxon character, which need no expression in constitutions or statutes to 
give them effect or to secure dependencies against legislation manifestly 
hostile to their real interests. . . . We suggest, without intending to 
decide, that there may be a distinction between certain natural rights 
enforced in the Constitution by prohibitions against interference with 
them, and what may be termed artificial or remedial rights which are 
peculiar to our own system of jurisprudence. . . . It does not follow 
that in the mean time, awaiting that decision, the people are in the matter 
of personal rights unprotected by the provisions of our Constitution and 
subject to the merely arbitrary control of Congress.” 

“We do not desire, however, to anticipate the difficulties which would 
naturally arise in this connection, but merely to disclaim any intention to 
hold that the inhabitants of these territories are subject to an unrestrained 
power on the part of Congress to deal with them upon the theory that 
they have no rights which it is bound to respect.” 


He has certainly left the door sufficiently open. Just how “cer- 
tain principles of natural justice ” could be used in court to invalidate 
an act of Congress, unrestrained by any constitutional provision, we 
are not informed. The inconsistency on the part of Mr. Justice 
Brown in the De Lima and Downes cases is obvious, and tends to 
impair our confidence in his conclusions. On the other hand, the 
consistency of the dissenting justices in the Downes case, and the 
manner in which their reasoning without distortion answers the vari- 
ous conditions, tend to establish its correctness. It is true that 
magazine and newspaper editors, who feel bound to sustain the 
conclusions, say, to quote one of them: “They appear to us en- 
tirely consistent with each other, and entirely clear in themselves.” 
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This is not an assertion that they are “consistent,” but that “they 
appear to us.” On this point I will assume that the court knows 
at least as much as any one else, and let it speak for itself. 

Mr. Justice Gray, in his note in the De Lima case, dissents be- 
cause, ‘It appears to me irreconcilable . . . with the opinions of 
the majority of the justices in the case, this day decided, of Downes 
v. Bidwell.” Mr. Justice White in his dissenting opinion in the 
Dooley case, in which Mr. Justice Gray, Mr. Justice Shiras, and 
Mr. Justice McKenna concurred, stated the inconsistency thus : — 


“Now, this court has just decided in Downes v. Bidwell that, despite 
the treaty of cession, Porto Rico remained in a position where Congress 
could impose a tariff duty on goods coming from that island into the 
United States. If, however, it remained in that position, how then can 
it be now declared that it ceased to be in that relation because it was no 
longer foreign country within the meaning of the tariff laws?” .. . 


The fact that somebody does not see the inconsistency makes it 
none the less obvious. The inconsistency of itself does not tend 
to demonstrate which conclusion was wrong, and is only material 
as tending to detract from the weight to be given to the reasoning 
generally. Is the conclusion in the Downes case sustained by such 
reason and authority as to justify us in assuming that it is the de- 
liberate and final judgment of the court upon this great question ; 
that it has laid down the rule which will govern the Republic for 
all time, so that although new territory may be acquired, the Re- 
public will not expand, but will simply accumulate property? It 
seems to me more than doubtful. 

Mr. Justice Brown holds that under that provision of the Consti- 
tution which declares that “all duties, imposts, and excises shall be 
uniform throughout the United States,” the term “ United States” 
is confined to the several states, and that the territories and the 
District of Columbia are not “states” and not included therein, and 
therefore Porto Rico, being a territory, is not protected thereby. 


HEPBURN v. ELLZEY. 


The earliest case upon which he relies is Hepburn v. Ellzey,! 
where it was held that under the clause of the Constitution limit- 
ing the jurisdiction of the courts of the United States to contro- 
versies between citizens of the different states, a citizen of the 
District of Columbia could not maintain an action in the circuit 





1 2 Cranch, 445. 
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court of the United States. It is true that Mr. Chief Justice 
Marshall there said :— 


“Tt becomes necessary to inquire whether Columbia is a state in the 
sense of that instrument. The result of that examination is a conviction 
that the members of the American confederacy only are the states con- 
templated in the Constitution.” 


It is also true that Mr. Justice Marshall, recognizing the distinc- 
tion between the term “state,” as used in that provision, and the 
“United States,” said, in speaking of the same man that he had 
just held was not a citizen of a “state” : — 


“Tt is true that as cétizens of the United States, and of that particular 
district which is subject to the jurisdiction of Congress, it is extraordi- 
nary that the courts of the United States, which are open to aliens, and 
to the citizens of every state in the Union, should be closed upon ¢hem. 
But this is a subject for legislative, not for judicial consideration.” 


It seems that Marshall could see how a man could be within the 
“United States” and not be ina “state.” It will be observed that 
the learned justice does not quote this remark. 

An examination of the Downes case requires the consideration 
of at least four great leading cases: Loughborough v. Blake,! In- 
surance Co. v. Canter,? Cross v. Harrison,? and Dred Scott v. Sand- 
ford. 


In the first three cases the court were unanimous, and in the last 
case as to the proposition here involved there was no dissent, and 
as to that proposition the authority of these cases prior to the 
Downes case had never been denied or questioned. One is directly 
and two are practically overruled by a disagreeing majority of one. 


LOUGHBOROUGH v. BLAKE. 


Loughborough v. Blake is directly in point. The provision of 
the Constitution in question was considered by the court, and Mr. 
Chief Justice Marshall delivered the unanimous opinion, in which 
he said : — 

“The power, then, to lay and collect duties, imposts, and excises may 
be exercised, and must be exercised throughout the United States. Does 
this term designate the whole, or any particular portion of the American 
empire? Certainly this question can admit of but one answer. It is the 
name given to our great republic, which is composed of states and terri- 
tories. The District of Columbia, or the territory west of the Missouri, 





1 5 Wheat. 317, 1820. 2 1 Pet. 511, 1828. 
8 16 How. 164, 1853. * 19 How. 393, 1856. 
24 x 
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is not less within the United States, than Maryland or Pennsylvania ; 
and it is not less necessary, on the principles of our Constitution, that 
uniformity in the imposition of imposts, duties, and excises should be 
observed in the one, than in the other.” 


Mr. Justice Brown says these are “ certain observations which 
have occasioned some embarrassment in other cases,” but I sub- 
mit in none so great as in the Downes case. The extraordinary 
ingenuity manifested in this case by the earnest effort to escape 
from that authority constitutes one of its most striking features. 
The learned Attorney General examined the original files, and 
found that it was uncertain whether the suit related to “ one black 
gelding about nine years old” or “ to ten cows and ten oxen,” and 
therefore it was “scarcely more than a moot case.” Upon an 
analysis of the case he found that “the point argued in the case 
was whether the District of Columbia *cow/d1 be taxed, seeing 
that it had no representative in Congress. *Zhat was the question 
argued and */ha¢ is what was decided.” Although these argu- 
ments were presented with all of his accustomed vigor and ability, 
he does not appear to have succeeded in convincing anybody but 
himself, as these contentions were not even alluded to by any 
justice. Mr. Justice Brown is entitled to the credit of introducing 
in an opinion for the first time a new method of disposing of that 
case. Ido not say he discovered it, for it is true that there were 
statesmen who, in groping about for a way of escape from Mar- 
shall’s logic, had blazed out this path. He admits that the con- 
clusion is correct, “so far at least as it applies to the District of 
Columbia.” He cannot quite get up to denying the case zx foto. 
He then gives the reason why he concedes so much : — 


“ This district had been a part of the states of Maryland and Vi- 

It had been subject to the Constitution, and was a part of the tx 
States. The Constitution had attached to it irrevocably. There are 
steps which can never be taken backward. The tie that bound, the 
states of Maryland and Virginia to the Constitution could not be dis- 
solved, without at least the consent of the federal and state govern- 
ments to a formal separation. The mere cession of the District of 
Columbia to the federal government relinquished the authority of the 
states, but it did not take it out of the United States, or ».~ inder the 
gegis of the Constitution.” 


This reasoning is inconsistent with the theory upon which the 





1 Wherever words are printed in ¢¢a/ics, only those in which an * is used are itali- 
cized in the original. 
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whole case is based, 7. ¢, that the “ United States” is composed 
only of “states.” We have here a part of the “ United States” 
which is not a state. Therefore, it is quite possible for the term 
“United States” to include territory outside of the states. 
“ Neither party,” he says, “had ever consented to that construction 
of the cession.” Inasmuch as the question was never even dreamed 
of until invoked by the exigencies of this case, it is quite evident 
that it was not an element of “ the cession.” 

Again, “if before the district was set off, Congress had passed 
an unconstitutional act affecting its inhabitants, it would have been 
void. If done after the district was created, it would have been 
equally void ; in other words, Congress could not do indirectly, by 
carving out the district, what it could not do directly.’’ With all 
due respect to the learned justice, this illustration suggests a con- 
tingency that is impossible. Congress desires to affect certain 
persons by unconstitutional legislation who now live in a state. 
This it cannot do. Therefore, it creates the District of Columbia 
out of the territory on which they live in order that it may legis- 
late with reference to them unrestrained by the Constitution. 
Could anything be more finical? He says: — 


“ The district still remained a part of the United States, protected by 
the Constitution. Indeed, it would have been a fanciful construction to 
hold that territory which had .been once a part of the United States 
ceased to be such by being ceded directly to the federal government.” 


Therefore he says the conclusion was right in Loughborough », 
Blake, but the reasons were wrong, mere dicta. 

This appears to be the adhesive feature of the Constitution. 
Like a way appendant or appurtenant, or certain covenants in a 
deed, the Constitution runs with the land,-and is inseparably united 
thereto. The proposition has the merit of novelty. It is sub- 
mitted that no sufficient reason is given for its existence, and that 
it rests upon the unsupported assertion of the learned justice that 
it is so. He does not inform us how, but it is. 

If this adhesive proposition is sound, what becomes of the de- 
cision in Hepburn v. Ellzey? Prior to the creation of the District 
of Columbia, it is clear that any citizen of either state, living in 
the territory afterward made the district, had the constitutional 
right to bring an action in the circuit court of the United States. 
Being a constitutional right, it “had attached to it irrevocably.” 
Therefore no power could deprive a citizen of the district of that 
right. It seems that Mr. Chief Justice Marshall, notwithstanding 
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all this, disconnected the citizen in that case from the Constitution. 
Perhaps he had not heard of this theory, or can it be that only a 
part of the Constitution adheres? Only so much as is necessary 
to escape Loughborough v. Blake? This may be the case, in view 
of the fact that in 1897 in Hooe v. Jamieson,! a case turning on the 
precise point decided in Hepburn v. Ellzey, the court still per- 
sisted in disconnecting a citizen of the District of Columbia from 
the Constitution, and affirmed Hepburn v. Ellzey, and Mr. Justice 
Brown concurred in the opinion. Moreover, in the Downes opinion 
he cites with approval those cases for the purpose of showing that 
the District of Columbia is not a “state,” and, therefore, no part 
of the United States, and then on the next page asks us to believe 
that having once been a part “it still remained a part of the 
United States.” Is not this asking too much, and will not some 
new and more universally operating theory have to be evolved 
before Loughborough v. Blake is disposed of ? 

Mr. Justice White in his opinion undertakes with great diligence, 
research, and ability to establish the doctrine that “the treaty- 
making power cannot incorporate territory into the United States 
without the express or implied assent of Congress,” and that 
“Congress is vested with the right to determine when incorpora- 
tion arises.” His idea is that undesirable territory otherwise 
would be “without the consent of the American people as ex- 
pressed by Congress, and without any hope of relief, indissolubly 
made a part of our common country.” In other words, once in- 
corporated territory cannot afterwards be alienated or disposed of. 
His object undoubtedly is to establish a condition during which 
“when the unfitness of particular territory for incorporation is 
demonstrated, the occupation will terminate,” that is, during which 
it can be disposed of. He holds that Porto Rico has not been 
“incorporated,” and, therefore, the uniformity clause does not 
apply. ‘Mr. Justice Harlan most pertinently suggests: “What is 
meant by such incorporation we are not fully informed, nor are 
we instructed as to the precise mode in which it is to be accom- 
plished.” Mr. Justice White’s opinion is unfortunately lacking in 
perspicuity upon both of these points. He repudiates Mr. Justice 
Brown’s method of disposing of Loughborough v. Blake. He cites 
that case to support the following proposition : — 


“ But the power just referred to, as well as the qualification of uni- 
formity, restrains Congress from imposing an impost duty on goods 
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coming into the United States from a territory which has been incor- 
porated into and forms a part of the United States.” 


Assuming that prior to 1820 the District of Columbia, in the 
sense in which he uses that term, had been “incorporated into” 
the United States, the case from his view would clearly apply. 
He fails to inform us when or how it was so “incorporated,” but 
he undoubtedly assumes it to be a fact. He then makes this 
criticism of Mr. Justice Brown’s treatment of that case, saying :— 


“To question the principle above stated, on the assumption that the 
rulings on this subject of Mr. Chief Justice Marshall in Loughborough 
v. Blake were mere dicta, seems to me to be entirely inadmissible.” 


Here four of the majority justices concede the authority of 
Loughborough v. Blake, and it clearly controls the Downes case 
unless it can be made to appear, not assumed, that the District of 
Columbia had at that time been “ incorporated,” and no single fact 
is stated that it is claimed even tends to show incorporation. In 
the absence of such showing the decision in the Downes case 
should be reversed. If the understanding of Congress were en- 
titled to control, which fortunately it is not, it clearly had not been 
“incorporated,” as in 1871 Congress passed an act extending the 
Constitution to the district, an idle ceremony if it had been 
“incorporated ” into “the United States”’ for fifty years. To be 
sure, Mr. Justice Brown says this was done “to put at rest all 
doubts regarding the applicability of the Constitution,” but our 
attention is not directed to anything in the act that indicates such 
a purpose, or in the facts connected with its passage. If this act 
had no real significance, how much significance is to be attached 
to similar legislation in connection with the territories, which is 
relied upon to answer the case that holds that the territories are 
a part of the United States, and that the Constitution was opera- 
tive therein without the aid of legislation? The inconsistencies 
of the court lead them into difficulties whichever way they turn. 
It is submitted that the majority have not succeeded in escaping 
from the “embarrassment ” of Loughborough v. Blake. 


INSURANCE Co. v. CANTER. 


The Canter case, which turned upon the power of the territorial 
legislature to create a court exercising admiralty jurisdiction, is 
erroneously supposed to establish the fact that the territories are 
not a part of the United States. This case is misquoted and mis- 
conceived. Mr. Justice Brown states that Mr. Chief Justice Mar- 
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shall held “that territory ceded by treaty becomes a part of the 
nation to which it is annexed, either on the terms stipulated in the 
treaty of cession, or upon such as its new master shall impose.” 
The context shows that this is a misapprehension, as Mr. Chief 
Justice Marshall was simply stating a general rule of international 
law as to which there is no question, and not the law of that case. 
He said: — 


“ The usage of the world is, if a nation be not entirely subdued, to 
consider the holding of conquered territory as a mere military occu- 
pation, until its fate shall be determined at the treaty of peace. If it be 
ceded by the treaty, the acquisition is confirmed, and the ceded territory 
become a part of the nation to which it is annexed ; either on the terms 
stipulated in the treaty of cession, or on such as its new master shall 
impose.” 


That he did not state it as the law of that case is clear also from 
the fact that immediately following a full statement of these 
general principles, he refers to the fact that the treaty provided 
that “as soon as may be consistent with the principles of the 
Federal Constitution,” the inhabitants of Florida “ shall be incor- 
porated in the Union of the United States; . . . and admitted 
to the enjoyment of the privileges, rights, and immunities of the 
citizens of the United States.” Note the language, “shall be 
incorporated,” “and admitted.” Apparently all Zo de done, nota 
fact accomplished by the cession. The act of Congress creating 
the territorial legislature enumerated certain constitutional privi- 
leges and immunities which it conferred upon Florida. Mr. 
Whipple, in his argument, insisted that there was no occasion for 
this enumeration “if the inhabitants of Florida-were entitled to 
them upon the act of cession,” and Mr. Justice Johnson, in his 
opinion in the case in the circuit court, took the same view. Not- 
withstanding all this “the great Judge,” speaking for a unanimous 
court, denied this contention and said : — 


“This treaty is the law of the land, and admits the inhabitants of Florida 
to the enjoyment of the privileges, rights, and immunities of the citizens 
of the United States.” 


Mark it, not the act of Congress, as was urged by counsel and 
Mr. Justice Johnson, but the “¢veaty . . . admits the inhabitants 
of Florida to the enjoyment of the privileges, rights, and immuni- 
ties of the citizens of the United States.” The fact that privileges 
and immunities were conferred by act of Congress is not even 
mentioned. When the inhabitants had all the “ privileges, rights, 
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and immunities of citizens” they were clearly citizens, and if Mr. 
Chief Justice Marshall is correct they became such dy the act of 
cession, and the territory was also “incorporated in the Union” by 
the same act, without the aid or consent of Congress. He ex- 
pressly declines to pass upon the question as to whether “its new 
master” can “impose” terms, as in the next sentence he says: — 


“Tt is unnecessary to inquire whether this is not their condition, inde- 
pendent of stipulation.” 


If “independent of stipulation” they acquired these constitu- 
tional rights, certainly, if Mr. Justice Brown’s adhesive theory is 
sound, they could not be deprived of them by any terms “such as 
its new master shall impose,” and it was not so held. Mr. Whip- 
ple and Mr. Webster both contended that the right of representa- 
tion was the supreme test of incorporation and citizenship. Mr. 
Whipple said: “If the Constitution is in force in Florida, why is 
it not represented in Congress?” Mr. Webster said: “ What is 
Florida? It is no part of the United States. How can it be? 
How is it represented?”’ This is Webster’s only reason, and this 
remark is cited by Mr. Justice Brown, as well as by Mr. Justice 
McKenna, in the De Lima case, apparently as entitled to weight. 
It may be remarked in passing that at the most this was merely 
Webster's avxgument in the discharge of his professional duty, 
bound to make the most effective presentation of his client’s case, 
and does not necessarily indicate his own opinion. The “great 
judge ” clearly apprehended, however, the broad distinction which 
exists between civil rights and political rights, and that one by no 
means involves the other, as he denied this contention, and held 
that “they do not, however, participate in political power ; they 
do not share in the government, till Florida shall become a state.” 
He had just held that the inhabitants had all the “ privileges and 
immunities ” of citizens. Therefore representation was not one of 
them. The right of representation necessarily stands or falls with 
the right to the elective franchise, as they who cannot vote cannot 
be said to be represented. That citizenship does not involve the 
right of suffrage is well settled. 

In Minor v. Happersett ! the court held :— 


“The word ‘citizen’ in the Constitution of the United States conveys 
the idea of membership of a nation and nothing more. Women are citi- 
zens of the United States. The right of suffrage is not one of the neces- 
sary privileges of a citizen of the United States. The United States 





1 21 Wall. 162, 1875. 
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Constitution did not add the right of suffrage to the privileges and immuni- 
ties of citizenship as they existed at the time the Constitution was adopted. 
Suffrage was not coextensive with the citizenship of the states at the 
time of its adoption. It was not intended to make all citizens of the 
United States voters. The Constitution of the United States does not 
confer the right of suffrage upon any one.” United States v. Cruikshank,’ 
Murphy v. Ramsey.? 


What becomes then of Webster’s only test? When his sole 
reason fails, how can his conclusion be sustained? There is much 
confusion of thought, and many erroneous conclusions are reached, 
by the failure to bear in mind this clear distinction. I notice that 
the advocates of legislative absolutism, while they do not deny this 
distinction, fail to make conspicuous, in the discussion of the in- 
sular questions, that the oz/y question is one of czvz/ and not of 
political rights. It is undoubtedly the popular impression that to 
hold that the Porto Rican, or the Filipino, is a citizen of the United 
States, is at once to vest him with the right of suffrage, and create 
a disturbing element in our political economy, when nothing could 
be further from the fact. The elective franchise is popularly sup- 
posed to be the distinguishing badge of citizenship, but it is not 
even one of the elements of citizenship of the United States. 
Voting, representation, and the consent of the governed, are not 
guaranteed by the Constitution of the United States, or involved 
in this discussion. This misapprehension, no doubt, contributes 
in a large degree to whatever popular support absolutism may have. 
It is akin, though much more general, to that other idea that so 
long as these possessions can be held as colonies, “ territory appur- 
tenant and belonging to the United States,” “disembodied shades,” 
in some way the possibility of states being created out of them is 
made more remote. But the fact is that the Constitution requires 
no intermediary, preparatory, or territorial stage for an intending 
state. It is equally as competent to create one out of Porto Rico 
as out of Oklahoma. Given a President, Senate, and House of 
Representatives of the same party, and if desired a “ disembodied 
shade,” by a mere act of Congress, becomes one or more sovereign 
states, the number limited only by political exigency. If our Demo- 
cratic friends obtained power, and desired to intrench themselves 
therein on the line of free trade against protection, how long would 
it take them to bespangle the Orient with states? These are 
pleasing but inherent contingencies. 





1 92 U.S. 542. 2114 U.S. 15. 
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Mr. Justice Brown seems to derive aid and comfort from the 
opinion of Mr. Justice Johnson in the Canter case in the circuit 
court, as does Mr. Justice McKenna in the De Lima case. Two 
propositions are cited from his opinion, and thought to be signifi- 
cant :— 

First. The fanciful distinction between “territory acquired from 
the aborigines,” also “by the establishment of a disputed line,” 
and that which “was previously subject to the jurisdiction of an- 
other sovereign,” the Constitution immediately attaching, it is sup- 
posed, to one and not to the other. 

Second. The fact that certain “ privileges and immunities” were 
“enumerated in the Act of Congress,” showing that they were not 
acquired by treaty. 

While the court reached the same conclusion as did Mr. Justice 
Johnson, his first proposition was entirely ignored, and his second, 
as we have seen, distinctly denied by the court. Inasmuch as Mr. 
Justice Johnson did not file any separate opinion, we must infer that 
he was satisfied with the reasoning of the court, and conceded his 
own reasoning to be wrong. Under these circumstances how can 
his opinion as to these points be relied on as an authority? Mr. 
Justice Brown states that the result of the Canter case is that Con- 
gress, when authorizing the creation of a territorial court, ‘must 
act independently of the Constitution, and upon territory which is 
not part of the United States within the meaning of the Constitu- 
tion.” He also says: “ But if they be a part of the United States 
it is difficult to see how Congress could create courts in such terri- 
tories, except under the judicial clause of the Constitution.” With 
all due respect to the learned justice, I submit that no such conclu- 
sion follows from that case, that it does not even tend to establish 
it, and that the decision does not necessarily show that Florida 
either did or did not become a “ part of the United States” by the 
act of cession. 

If it became a “part of the United States” by the act of cession, 
it is clear that the territorial legislature could pass no valid law 
that would be “inconsistent with the laws and Constitution of the 
United States.” But the act of Congress creating the territorial 
legislature provided that “no law shall be valid which is incon- 
sistent with the laws and Constitution of the United States,” and 
Mr. Chief Justice Marshall expressly held that the powers of the 
legislature “were subject to the restriction that their laws shall not 
be inconsistent with the laws and Constitution of the United 
States,” so that in either case, whether by act of cession, or by 
25 





186 HARVARD LAW REVIEW. 


act of Congress, the provisions of the Constitution equally con- 
trolled the territorial legislature. In either case, so far as the 
operation of the Constitution was concerned, this territory was to 
all legal intents and purposes a “part of the United States.” It 
matters not how the Constitution reached the territory, so far as 
that case was concerned, so long as it was there. The court not 
only recognized the application of the Constitution by citing that 
provision of the act of Congress and expressly so declaring, but 
by holding after expressly examining that question that the judici- 
ary clause of the Constitution did not apply to the territory. If 
the Constitution had not been operative the inquiry as to whether 
the judiciary clause applied to the territory would have been entirely 
unnecessary. 

Notwithstanding the fact that Mr. Justice Brown thinks “it is 
difficult to see how Congress could create courts in such territories, 
except under the judicial clause of the Constitution,” that is pre- 
cisely what the “great judge” held they could do. Instead then 
of holding that this territory was not a “ part of the United States,” 
the case proceeds altogether upon the theory that it was, and bound 
by the Constitution, but that the power exercised was not incon- 
sistent with any of its provisions. This analysis disposes of the 
reflection which is made upon the court when Mr. Justice Brown 
says: — 

“In delivering his opinion in this case Mr. Chief Justice Marshall 
made no reference whatever to the prior case of Loughborough z. Blake,* 
in which he had intimated that the territories were part of the United 
States.” 


“Tntimated ” is inadequate when characterizing an express decla- 
ration. He had no occasion to refer to that case, as in the opinion 
being rendered he had not even “intimated” either directly or 
indirectly the contrary. All of the territorial cases are based upon 
the Canter case, and they, therefore, have no more tendency to 
show that a territory is not “a part of the United States.” As to 
this point they fall with it. My view of this case is not new, as 
Mr. Whipple contended for the legality of the court “to the same 
extent if the Constitution is, or if it is not, per se in force in 
Florida.” 


Cross v. HARRISON. 


It is submitted that Cross v. Harrison is inconsistent with and 
is virtually overruled by the judgment in the Downes case. It is 
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the only “case from the foundation of the government” where 
“the revenue laws of the United States have been enforced in ac- 
quired territory without the action of the President or the consent 
of Congress, express or implied.” After the ratification of the 
treaty ceding the territory of California, and before any act of 
Congress, the duties prescribed by the general tariff laws were 
collected in California, and the principal question was whether the 
proceeding was legal. The court sustained it, saying on the pre- 
cise point in question : — 

“But after the ratifications of the treaty, California became a part of 
the United States, or a ceded, conquered territory.” 


As to the precise time they are more specific : — 

“ By the ratifications of the treaty, California became a fart* of the 
United States. And as there is nothing differently stipulated in the 
treaty with respect to commerce, it became instantly bound and privi- 
leged by the laws which Congress had passed to raise a revenue from 
duties on imports and tonnage.” 


A fortiori, then, was it “bound and privileged” by the Consti- 
tution, the supreme law. 

It was not only contended that California was not “a part of the 
United States,” but that as no collection district had been estab- 
lished the duties were illegally imposed. The court answered 
these suggestions construing the provision of the Constitution now 
under consideration, saying :— 


“ The right claimed to land foreign goods within the United States at 
any place out of a collection district, if allowed, would be a violation of 
that provision of the Constitution which enjoins that all duties, imposts, 
and excises shall be uniform throughout the United States.” 


The case turned on this point, and the court felt that it had been 
demonstrated, as they said :— 


“It having been shown that the ratifications of the treaty made Cali- 
fornia a part of the United States, and that as soon as it became so the 
territory became subject to the acts which were in force to regulate 
foreign commerce with the United States.” 


The court cited with approval a letter from Secretary Buchanan, 
containing this statement :— 


“This government de facto will, of course, exercise no power incon- 
sistent with the provisions of the Constitution of the United States, 
which is the supreme law of the land. For this reason no import duties 
can be levied in California on articles the growth, produce, or the manu- 
facture of the United States, as no such duties can be imposed in any 










































188 HARVARD LAW REVIEW. 


other part of our Union on the productions of California, . . . for the 
obvious reason that California zs within the territory of the United 
ee n+. 

This is the precise question involved here. 

Bearing in mind that this was a unanimous opinion, these ex- 
press declarations would seem to justify Mr. Justice White’s 
cautious statement that the “opinion undoubtedly expressed the 
thought that dy the ratification of the treaty . . . the territory had 
become a part of the United States,” and would require some 
answer before a majority of one would be justified in rendering a 
judgment inconsistent therewith. 

Mr. Justice Brown’s method is to be commended for its ease. 
While he cites the case with approval in the De Lima case, in the 
Downes case he does not even refer to it. He simply ignores it. 
Mr. Justice White sees that this case is utterly inconsistent with 
his theory that a territory cannot become a part of the United 
States without “the express or implied assent of Congress,” and 
makes an earnest effort to reconcile it. 

He does not go so far as to assert that the fact that the treaty 
“ accomplished the cession, *by changing the boundaries of the two 
countries,’ in other words, “*dy bringing the acquired territory 
within the described boundaries of the United States,’ may have 
had some weight, but so intimates. It cannot be soberly con- 
tended that by the simple expedient of running a line by descrip- 
tion around a territory, the treaty-making power can make that 
territory a part of the United States, when by describing the pro- 
cess as an annexation it would be beyond their constitutional 
power to thus incorporate it. By indirection they would be able 
to easily work direction out. Of such a principle it could be well 
said, “I am become as a sounding brass or a tinkling cymbal.” 
To hold that in using such language there was any purpose, other 
than convenience of description, is to impeach the intelligence of 
those who were responsible for the treaty. His propositions are, — 

First: “After the ratification of the treaty various laws were 
enacted by Congress, which in effect treated the territory as ac- 
quired by the United States, and the executive officers of the 
government, conceiving that these acts were an implied or express 
ratification of the provisions of the treaty by Congress, acted upon 
the assumption that the provisions of the treaty were thus made 
operative, and hence incorporation had become efficacious.” 

Second: Inasmuch as the law contained no intimation as to 
ratification, and the executive officers acted before they were 
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passed, another hypothesis was necessary. He says “that as the 
treaty provided for incorporation in express terms, and Congress 
had acted without repudiating it, its provisions should be at once 
enforced.” This proposition, shorn of its rhetoric, is: First: 
Territory cannot be incorporated without the consent of Congress ; 
second, the consent may be express or implied; and, third, it 
may be assumed if the treaty is not repudiated. Whatever else 
may be said of this, its convenient, flexible, and universal character 
must be conceded, as no state of facts can be conceived that would 
be inconsistent with its application. A proposition of this char- 
acter is necessary to answer Cross v. Harrison. 

After having stated that the treaty “included the ceded terri- 
tory within the boundaries of the United States, but also expressly 
provided for incorporation,” Mr. Justice White says: “The 
decision of the court . . . undoubtedly took the fact I have first 
stated into view.” That is of course possible, but it is absolutely 
certain that the opinion does not contain a line or word that sus- 
tains the suggestion. While other treaties were discussed in the 
opinion and by counsel (the original briefs are not on file), there is 
not the slightest intimation that in this particular any distinction 
was made between the treaty under discussion and the other 
treaties. Its peculiarity as to “boundaries” and “ incorporation,” 
now so absolutely essential to a correct conclusion on the new 
theory, are not even mentioned, and the discussion was elaborate 
and exhaustive. Moreover, the treaty did not provide for im- 
mediate “incorporation in express terms,” as is thought. Inas- 
much as Mr. Justice White does not quote the article relating to 
incorporation, I give it here in connection with the similar clause 
in the treaties ceding Florida and Porto Rico, and in their order. 


FLORIDA TREATY. Feb. 22, 1819. 
ARTICLE VI. 

“The inhabitants of the territories which His Catholic Majesty cedes 
to the United States by this treaty shall be incorporated in the Union of 
the United States as soon as may be consistent with the principles of 
the federal Constitution, and admitted to the enjoyment of the privileges, 
rights, and immunities of the citizens of the United States.” 


TREATY WITH Mexico. Feb. 2, 1848. 
ARTICLE IX. 


“The Mexicans who, in the territories aforesaid, shall not preserve the 
character of citizens of the Mexican Republic, conformably with what 
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is stipulated in the preceding article, shall be incorporated into the Union 
of the United States and be admitted, at the proper time (to be judged of 
by the Congress of the United States), to the enjoyment of all the rights of 
citizens of the United States according to the principles of the Consti- 
tution, and in the mean time shall be maintained and protected in the 
free enjoyment of their liberty and property, and secured in the free 
exercise of their religion without restriction.” 


TREATY OF Paris. April II, 1899. 
ARTICLE IX. 


“The civil rights and political status of the native inhabitants of the 
territories hereby ceded to the United States shall be determined by the 
Congress.” 


The Mexican treaty, it will be seen, does not attempt immedi- 
ately dy the treaty to incorporate the territory into the Union; it 
expressly remits that question to Congress. “Shall be incor- 
porated into the Union of the United States and be admitted,” — 
when? Now, at once? No. “ At the proper time.” By whom? 
Who is to determine the time? (“To be judged of by the Con- 
gress of the United States ”) — “to the enjoyment of all the rights 
of citizens of the United States according to the principles of the 
Constitution ” — “and in the mean time,” that is, until “incor- 
porated” by the Congress, “shall be maintained and protected,” 
etc., clearly postponing citizenship. In what substantial respect 
does this differ from the like clause in the Treaty of Paris? In 
the Paris treaty, civil rights were to “be determined by the Con- 
gress.” In the Mexican treaty they were to be “admitted to” 
those rights when Congress should so judge. Notwithstanding 
the express reference of those questions to Congress by the treaty, 
the court held that “dy the ratification of the treaty California 
became a part of the United States.’ No good reason has been 
shown why the same result did not follow from the same facts in 


the case of Porto Rico. 
Charles E. Littlefield. 


[70 be continued.] 











RIGHTS OF FOREIGNERS IN CHINA. I9I 


THE RIGHTS OF FOREIGNERS TO RESIDE 
AND HOLD LAND IN CHINA. 


T is a well-settled principle of international law that every 
nation has the liberty to grant to foreigners only such rights 
concerning real property as it may deem proper ; that, in the ab- 
sence of statute or treaty regulating the subject, an alien has no 
absolute right to hold land. In the treaties with other nations, 
China has granted to the citizens of those countries residing or 
sojourning at the treaty ports certain well-defined rights and priv- 
ileges. It has been claimed, however, by the foreign missionaries 
in China, that by virtue of certain provisions in existing treaties 
they have the right to acquire land and to establish permanent 
missions throughout the interior. In-order to understand the 
nature of these claims and see upon what ground they are based, 
it is necessary to examine the treaties and see what concessions 
have been made to the citizens of foreign countries generally, and 
what additional rights, if any, have been granted to the mission- 
aries. 

The treaties of 1844 and 1858, between the United States and 
China, are acts zz pari materia, and while the latter contains cer- 
tain modifications and extensions, it is substantially a reaffirmation 
of the treaty of 1844. In the treaty of 1858, commonly known as 
the treaty of Tien-tsin, it is provided in Article XII.: “ Citizens of 
the United States residing or sojourning at any of the ports open 
to foreign commerce, shall be permitted to rent houses and places 
of business, or hire sites on which they can themselves build houses 
or hospitals, churches and cemeteries. The parties interested can 
fix the rent by mutual and equitable agreement ; the proprietors 
shall not demand an exorbitant price, nor shall the local authori- 
ties interfere, unless there be some objections offered on the part 
of the inhabitants respecting the place.” In Article X XIX. it is 
provided that, “ Any person, whether citizen of the United States 
or Chinese convert, who according to these tenets shall peaceably 
teach and practice the principles of Christianity, shall in no case 
be interfered with or molested.” Article VI. of the supplemental 
treaty of 1868 provides: “Citizens of the United States visiting 
or residing in China shall enjoy the same privileges, immunities or 
exemptions in respect to travel or residence as may there be en- 
joyed by the citizens or subjects of the most favored nation ;” 
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while Article VII. adds: “The citizens of the United States may 
freely establish and maintain schools within the empire of China 
at those places where foreigners are by treaty permitted to reside.” } 

The passages quoted are the principal provisions in the treaties 
between the United States and China that have any direct bearing 
upon the subject under consideration. There is no provision what- 
ever in these treaties granting American citizens the right to pur- 
chase land? either at the treaty ports or in the interior; nor is any 
right conferred upon missionaries to lease or purchase land, or to 
reside, in the interior.® 

It has been claimed on behalf of the American missionaries ‘ 
that under the sixth article of the French treaty of 1860, and the 
twelfth article of the British treaty of 1858, the missionaries of 
those countries are given the right to acquire land and to reside 
in any of the provinces of China; and that, being entitled under 
the most favored nation clause to all the rights and privileges 
accorded to the missionaries of those countries, American mis- 
sionaries also have the right to acquire land and to reside in the 
interior. After the occupation of Peking by the French and Eng- 
lish in 1860, certain modifications were made in the French treaty 
of 1858, and among other changes was the insertion of the cele- 
brated Article VI. In the Chinese text of the treaty the last 
sentence of this article reads as follows: “It is in addition per- 
mitted to French missionaries to rent and purchase land in all the 
provinces, and to erect buildings thereon at pleasure.” ® The words 





1 Treaties and Conventions between the U. S. and For. Powers, pp. 162, 168, 
181. 

2 It will be noticed that Article XII., quoted above, only gives the right to /ease 
land in ports open to foreign commerce. The custom, however, has been to make 
the lease perpetual, and this practically serves the purpose of an estate in fee simple. 

8 In the treaties of 1858 with Great Britain, France, and Russia, China has granted 
to the citizens of those countries the right to travel in the interior on passports, and 
by implication they have the right to sojourn temporarily at their convenience. Sen. 
Doc. 30, 36th Cong. 1st Sess. vol. x. pp. 390, 396, 412. But the privilege of sojourn- 
ing a reasonable time at any place in the interior would not, by implication, create the 
right to purchase property and establish a permanent residence there. For. Rel. 1882, 
Pp. 140. 

4 With the exception of the amended Berthemy convention (see ost, p. 205) the 
treaties do not confer upon missionaries any greater rights than are granted to traders, 
travellers, or any other class of citizens; as a matter of fact, however, while merchants 
of all foreign nations confine their business to the open ports as prescribed by the 
treaties, the missionaries have extended their operations far beyond the treaty limits, 
have purchased land, and have built houses, churches, and hospitals throughout the 
empire. 

5 For. Rel. 1885, p. 149. 
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quoted are not found in the French text of the article, nor is there 
any similar provision in any part of the French treaty. It is not 
definitely known how the words came to be inserted in the Chinese 
version. The clause in question confers no rights, however, since 
the treaty provides that in case of disagreement about the inter- 
pretation to be given the language, the French text must prevail. 
Moreover, the provision has never been adopted under the favored 
nation clause of any foreign power, nor has France ever claimed 
that it constituted part of the treaty.” 

Article XII. of the British treaty of 1858 provides that “ British 
subjects, whether at the ports or at other places, desiring to build 
or open houses, warehouses, churches, hospitals, or burial grounds, 
shall make their agreement for the land or buildings they require, 
at the rates prevailing among the people equitably, and without 
exaction on either side.”? It seems that the phrase, “ whether at 
the ports or other places,” was inserted in the treaty by the British 
because of the restrictions to which foreigners had been subjected 
in obtaining land in Canton. The provision has been construed 
by the government of Great Britain to mean places near or adjoin- 
ing the open ports, and hence not to give British subjects unlim- 
ited right to settle in the interior. Under this clause foreigners 
have been permitted to reside outside of the walls of Canton and 
also at the suburban cities of Taku, Woosung, Whampoa, and Sic- 
awei.* Our ministers at Peking have often been consulted by 
missionaries regarding the stipulations in the British and French 
treaties, especially the latter, and they have repeatedly stated that 
those conventions do not grant the missionaries any right to pur- 
chase land or to reside beyond the limits of the treaty ports. In 
a number of instances the Department of State has expressed its 
approval of the view taken by its diplomatic representatives.® 

Having seen that our government has conceded that these trea- 
ties confer no legal rights on American citizens to secure property 
beyond the open ports, we naturally inquire what has been the 
attitude of the Chinese government regarding the rights of mis- 
sionaries in the interior. The policy of the imperial government, 





1 For. Rel. 1875, p. 335; For. Rel. 1886, p. 96; For. Rel. 1888, p. 271. 

2 For. Rel. 1888, p. 271. 

8 Sen. Doc. 30, 36th Cong. Ist Sess. vol. x. p. 413. 

* For. Rel. 1881, pp. 284, 290. 

5 For. Rel. 1873, part t, p. 119; For. Rel. 1875, part 1, pp. 334, 398; For. Rel. 1881, 
p. 290; For. Rel. 1882, pp. 137, 140; For. Rel. 1886, p. 96; For. Rel. 1887, p. 161 ; For. 
Rel. 1888, pp. 220, 238, 266, 270, 301; For. Rel. 1893, p. 234. 
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so far as it can be ascertained from the discussion of cases that 
have arisen from time to time, is to interpose no objection to the 
acquisition of property by the missionaries, provided no objection 
is raised by the local authorities or the inhabitants of the locality 
concerned.,} 

The custom has been for the local governments to apply the 
same rules, regarding the acquisition of land in the interior, as 
obtain at the treaty ports. While the treaties recognize the right 
of the local authorities, in some instances, to restrict the acquisi- 
tion of property, our government will not permit unreasonable ob- 
jections to be raised or improper regulations to be insisted-upon.? 





1 A recent case bears directly upon this point. In 1893 the missionaries at Nanking 
desired to have the privilege of residing during the summer months at the hills adja- 
cent to the city. They constructed huts, and with the consent of the owners of the 
land prepared to live there; but the viceroy, hearing of the intention, refused his 
assent, claiming that outside the city their lives would be in danger and that they 
would be beyond the reach of his protection. The Tsung-li Yamen, in a communica- 
tion to the United States minister sustained the viceroy in the position taken by him, 
and quoted with approval a letter written by him to the Yamen which read as fol- 
lows :— 

“ As China has authorized the building of churches and the propagation of Chris- 
tianity 2 the interior, there would seem to be no reason in prohibiting to missionaries 
the simple privilege of resorting to certain places to escape the heat. The real rea- 
son, therefore, is to be found in the fact that the conditions are not the same within 
and without the capital. The mountain to which the missionaries wish to resort is 
desolate and retired, and few people live there. Since the building of churches at 
Nanking to the present time missionaries have never repaired to the mountains dur- 
ing the summer, and there is no provision in the treaties authorizing them to do so. 
Throughout the Yangt-zu Valley the popular mind is in an unsettled condition. 
Between the populace and the missionaries exists a great antipathy. Even within the 
cities where churches are protected by the magistrates, the suspicions of the people 
sometimes lead to trouble. If at some remote locality in the hills, the local officials 
would with difficulty learn of such troubles and would more than ever be unable to 
afford protection. . . . Now it is to be remarked that the missionaries in this case live 
in a locality in the northern part of Nanking which is half city, half suburb. It is quiet 
and pleasant to live in, not crowded and confused, and free from turmoil. Why 
should they under these circumstances search for other summer residences in the hills, 
causing endless trouble?” For. Rel. 1894, pp. 141, 143. 

2 It will be seen by referring to Article XII., quoted above, that the local authori- 
ties shall not interfere in a sale of land “unless there be some objection offered on 
the part of the inhabitants respecting the place.” In 1853 (there is a similar provision 
in Article XVII. of the treaty of 1844) the Chinese officials insisted that the objection 
of a single person in the community would prevent the local authorities from deter- 
mining the site. for a building; but our government protested against so narrow an 
interpretation of the treaty. House Doc. 123, 33d Cong. 1st Sess. p. 78. In 1893 
the Chinese authorities at Nanking, in a communication to the United States consul, 
stated : — 

“Henceforth when missionaries or other citizens of the United States desire to 
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Experience has shown, however, that the religious and local preju- 
dices of the inhabitants must always be taken into consideration in 
determining whether the objections of the local authorities are rea- 
sonable. One of the greatest obstacles met with in acquiring pro- 
perty in China is the superstition regarding geomantic influences, 
one of the oldest and most potent of all Chinese superstitions; it 
has frequently happened that riots have been brought about because 
of the alleged interference with the feng shui. 

There seems to be a universal custom for the missionaries in the 
interior to take the legal title of the land in the name of a Chinese 
convert, who holds the property in trust for the missionary society. 
There is apparently a general belief that this method of acquiring 
and holding property does not offend the treaty stipulations, and 
that it is therefore valid. In 1888 our minister, on being consulted 
by a missionary regarding the force and effect of such a convey- 
ance, replied: “The subject of trusts is one of the most difficult. 
In China it seems to be usual with foreigners, in the interior at 
least, to have property conveyed to a trustee who executes, as a 
precaution, a declaration of trust to the cestut gue trust, which is 
not recorded. The plan is probably legal. But the better plan 
would, in my opinion, be to have the deed made to the head of the 
mission in trust for his society, or to the society direct.”! The 
law of real property being governed by the /ex loci rei site, our 
equitable doctrine of trusts can have no application whatever in 
the empire of China; moreover, a trust created for the purpose of 
evading a rule of law would be clearly illegal and void even in this 
country. There can be no valid objection, however, to a Chinese 
missionary acquiring and holding land in his own name, even 
though the local officials and the inhabitants object to his pre- 
sence.” 





acquire land or houses, no matter where, they must first meet the gentry and elders of 
the place, and agree with them, and then report to the bureau of local officials for an 
official survey of the ground.” 

The effect of this rule would have been to make the acquisition of land very diffi- 
cult, if not absolutely impossible. Our minister directed the consul to inform the 
Taotai that the restrictions which they desired to impose were so directly in conflict 
with Article XII. of the Tien-tsin treaty that it would not be acquiesced in or acted 
upon by the legation. For. Rel. 1893, p. 230. It is interesting to note, in connection 
with this case, that Nanking is not an open port. Our government has also insisted 
that when the owner is willing to sell and the local authorities consent to the transfer, 
then the conveyance should be made regardless of the opposition of a few of the 
gentry. For. Rel. 1889, p. 73. 

1 For. Rel. 1888, p. 274. 


2 In 1881 a Chinese teacher was sent by the American missionaries to the city of 
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While, therefore, the treaties mentioned confer no right to 
acquire land in China, it nevertheless appears that, without objec- 
tion on the part of the Chinese government, in practice mission- 
aries purchase or lease property, either in their own names or in 
the name of a convert, in the interior as well as in the treaty ports. 
We now come to the question of indemnity where the foreigner, 
after having been permitted to purchase property in the interior, 
has been expelled by mobs and his property destroyed. The policy 
of the government of the United States in such cases may be 
briefly stated as follows: While the government has never ad- 
vanced the claim that its citizens have any right to reside beyond 
the treaty ports, yet whenever American missionaries have located 
in the interior and have acquired property with the consent and 
acquiescence of the local officials and the inhabitants, our govern- 
ment has insisted that they shall not be deprived of their property 
without due process of law and just compensation. To illustrate 
the treatment of this class of cases and the result reached, two 
instances of recent date are in point. 

The American Methodist mission was established in 1882, and 
property was purchased in the city of Chungking the next year. 
In 1886 additional property for a hospital, a school, and residence 
was purchased with the full knowledge and consent of the people 
and the local authorities. The deeds were sealed by the magis- 
trate, and proclamations were issued stating that the mission 
intended to build. While the buildings were being erected the 
magistrate requested that the work should temporarily cease on 
account of the presence of a large body of military students caused 
by the military examinations. The property was turned over to 
the magistrate with the understanding that he was to be responsi- 
ble for its protection. Inflammatory placards were posted by the 
students calling on the people to destroy the buildings, and two 
days later all the missionary property in Chungking was destroyed. 
A fine Catholic cathedral, just completed, and extensive foreign 
residences were consigned to the flames. The missionaries and 
families escaped from the buildings, and after some difficulty 
reached the Yamen, where they were given protection. After the 





Nan-Chang-fu, the capital of the province of Kiangsi. He leased premises just out- 
side the city gates and began work. The inhabitants soon raised objections to his 
presence, and, after trying in vain to persuade him to leave, they finally put his furni- 
ture in a boat and sent him with it down the river. The incident was made the sub- 
ject of a diplomatic remonstrance, our minister referring the foreign office to Article 
XXIX. of the treaty of Tien-tsin. For. Rel. 1881, p. 308. 
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immediate danger had passed, they were escorted to boats and 
allowed to leave the city. It clearly appeared from the evidence 
that the local officials took no precautions whatever to check the 
impending riot, and during its progress, for two days, nothing was 
done to quell it. It was only when the destruction of the city 
seemed imminent that any efforts were made to resist the acts of 
the mob. The United States demanded a large indemnity, which 
was paid by the Chinese government. The missionaries were per- 
mitted to return to Chungking, and under the protection of the 
authorities, to rebuild, where it was deemed advisable ; but in those 
localities where the opposition of the inhabitants was very great, 
the sites were exchanged for others.! 

In 1887 the Presbyterian mission sought the aid of the local 
officials at Chi-nan-fu in securing ground fora hospital. The gov- 
ernor, to whom the matter was referred by the Taotai, replied that 
the officials could neither purchase property for the missionaries 
nor compel the people to sell, but if both parties mutually agreed 
to a transfer, the conveyance could be completed, and if any op- 
position arose, it would be suppressed. The missionaries took a 
perpetual lease of a piece of property and took the deed to the 
magistrate to be stamped, but he declined to seal it until the pro- 
perty was vacated. Some time later the literati and gentry, headed 
by a former governor of the province, presented a petition object- 
ing to the lease as a violation of the treaty, and because it would 
interfere with the geomantic influence. After several interviews 
with the officials, the missionaries at their request agreed to wait 
thirty days to allow the officials to procure satisfactory property in 
exchange for the piece selected. But no offer of exchange was 
ever made. The landlord’s family having agreed that the mission- 
aries might take possession of the property, they notified the Tao- 
tai that the time having expired, one of them would go that evening 
and take charge of it, and a request was made that the magistrate 
be ordered to protect the occupant. In the evening a missionary 
went to the property, and ina short time a mob gathered about the 
premises. He was forcibly ejected from the house and severely 
injured by being stoned and otherwise maltreated. In an inter- 
view with the Taotai the missionaries were informed that the 
Opposition was so great that it was impossible to suppress it, and 
that all they could do would be to accept back again their money 
which awaited them in the magistrate’s Yamen. Our minister, in 








1 For. Rel. 1887, pp. 159, 160, 163, 165, 166, 169, 176, 179, 180, 189, 207. 
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a communication to the Tsung-li Yamen, demanded that the pos- 
session of the leased property be accorded to the missionaries and 
protection in its occupancy be assured them ; but that if it was 
more desirable to make an exchange of property, then a suitable 
and satisfactory tract of land should be tendered to them. The 
missionaries were willing for an exchange of property, but the 
Chinese officials excused themselves by saying that they could 
find no land for sale. But as it appeared that large sums of money 
were extorted from the landlord who leased the property to the 
missionaries, that he was repeatedly beaten, stoned, and impris- 
oned, and that when taken out of prison two years later he soon 
died as a result of the inhuman treatment to which he was sub- 
jected, it is not at all surprising that there was no land for sale. 
The American minister, in a communication to the Tsung-li Yamen, 
stated that there would be no difficulty in purchasing land in the 
suburbs ; that it was only necessary that a guaranty be given of 
protection, and that there would be no maltreatment or imprison- 
ment of avendor. The imperial officers replied that the Yamen 
would address the provincial authorities and direct them to render 
assistance in devising a plan of action, but that if property could 
not be acquired at once the missionaries would have to be patient, 
“and wait and not show a hasty temper.” Diplomatic correspond- 
ence on this subject continued for several years; it would only be 
repetition to discuss this matter in detail. The imperial and pro- 
vincial authorities seemed willing that the missionaries should be 
granted other property, but it was impossible to overcome the 
opposition of the inhabitants. In 1891 our minister’s patient and 
persistent efforts were at last rewarded, the mission being granted 
another site within the city limits; it was, however, expressly 
stipulated that, in order to preserve the geomantic influence, no 
ditch should be dug out, and that no high storied buildings should 
be erected.! 

It is important to notice in this connection that in neither of 
the two preceding cases was there any objection interposed by the 
government of China to the demands of our government on the 
ground that the missionaries had exceeded their rights under 
the treaties.? Not only has China failed to insist that the mission- 





1 For. Rel. 1888, pp. 238, 243, 266, 292, 309, 325, 349; For. Rel. 1899, pp. 72, 74, 
108; For. Rel. 1890, pp. 155, 158, 160, 179, 192, 197, 206, 208; For. Rel. 1891, pp. 353; 
431, 434, 451, 454; For. Rel. 1892, pp. 70, 71, 73, 89, 118. 

2 With the exception of the statement of the Tsung-li Yamen that there was no 
provision in the treaties authorizing the missionaries at Nanking to go to the moun- 
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aries confine their actions within the rights granted by the treaties, 
but the enormous and often exorbitant and unreasonable indemni- 
ties demanded by the United States for injuries done to American 
missionaries in the interior have invariably been paid without any 
question being raised as to the liability of the imperial govern- 
ment. Thus in 1873 the Rev. Corbett, an American mission- 
ary in Chi-mi, a city located in the interior, 130 miles from any 
treaty port, leased property for a residence and began work. A 
short time after his arrival he “began to feel the effects of the 
native opposition, being twice stoned and hooted out of the neigh- 
boring villages.” He was finally compelled to flee to the nearest 
treaty port for protection. After he had gone, some one entered 
and sacked his house. The American minister demanded that the 
imperial government take action in the matter, and the nearest 
consul made a complaint to the local authorities ; but no satisfac- 
tory progress having been made toward a settlement our minister 
directed the consul to go in person to the port of Chefoo “to bring 
the affair to a conclusion according to the obligation of the treaty 
and justice.” An American naval vessel was sent to Chefoo, where 
it remained until the affair was satisfactorily settled. Twenty- 
eight of the rioters were arrested and with a number of witnesses 
taken from the scene of the disturbance at Chi-mi to Chefoo, a 
distance of 140 miles, where the trial took place. Four of the 
rioters who had been prominently engaged in the stone throwing 
were severely punished, while the local constables, in addition to 
suffering severe corporal punishment, were dismissed from office. 
All of the prisoners were obliged to enter into a bond to keep the 
peace, and to guarantee Mr. Corbett personal safety while he re- 
mained at Chi-mi. The Taotai issued a proclamation threatening 
severe punishment for similar attacks in the future. Mr. Corbett 
was indemnified for his pecuniary loss, was given a special pass- 
port, and also a letter to the Chi-mi magistrate.! 

One cannot but compare the justice insisted upon by our gov- 
ernment in this case with the position taken by our own gov- 
ernment when asked for indemnity in such cases. It will be 





tains during the summer, the writer has been unable to find a single instance where 
the imperial government has ever objected to the presence of the missionaries in the 
interior, or even alluded to their rights under the treaties. As we have already seen, 
the objections in the Nanking case were based on the reasonable ground that it was 
impossible to afford the missionaries any protection if they resided in the mountains; 
but for the antipathy of the inhabitants the question would probably not have been 
raised. 
1 For. Rel. 1874, pp. 274, 297, 345: 
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remembered that in September, 1885, a riot occurred at Rock 
Springs, Wyoming, and twenty-eight Chinamen were killed and 
many more severely injured. It appeared that the Chinese miners 
refused to join with the other miners in one of their “strikes,” 
and while quietly at work one morning, they were suddenly at- 
tacked by an armed mob. They were ordered to leave the neigh- 
borhood, but before they had an opportunity to obey the mob 
opened fire upon them. All who were able fled to the mountains 
without offering any resistance. Many were murdered in their 
homes, and others were shot down while endeavoring to escape. 
The rioting continued all day without any effort being made by the 
local authorities to suppress it. During the entire night the re- 
ports of rifles and revolvers could be heard, while the surrounding 
hills were lit with the glare of the burning Chinese village. It is 
not necessary to review the sickening details of the massacre; the 
history of civilized nations does not present a more shocking exam- 
ple of brutal cruelty and inhumanity. The proceedings before the 
grand jury were described as a “burlesque.” Although nearly all 
the murderers were known, the jury failed to find any bill of in- 
dictment. Regarding the coroner’s proceedings the Chinese min- 
ister stated : ‘The conduct of the coroner who investigated the 
causes of death seems to be strange, but with my imperfect know- 
ledge of American procedure I prefer not to criticise it.” Minister 
Cheng Tsao Ju, in a note to the Department of State, demanded 
that the guilty parties be brought to punishment ; that the Chinese 
subjects be indemnified for all losses and injuries sustained; and 
that proper measures be taken to prevent similar attacks. Secre- 
tary Bayard in reply advanced the well-known argument which has 
often been put forward by our Secretaries of State; that is, that 
under our Constitution the federal government cannot interfere 
with the administration or execution of the local laws of a state or 
territory; that the territorial courts were open, “with every aid 
they can devise, to secure publicity and impartiality in the admin- 
istration of justice to every human being found within their juris- 
diction.” He then went on to say :— 


“Vet I am frank to state that the circumstances of the case now under 
consideration contain features which I am disposed to believe may induce 
the President to recommend to the Congress, not as under obligation of 
treaty or principle of international law, but solely from a sentiment of gen- 
erosity and pity to an innocent and unfortunate body of men, subjects of 
a friendly power, who, being peaceably employed within our jurisdiction, 
were so shockingly outraged ; that in view of the gross and shameful 
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failure of the authorities at Rock Springs, in Wyoming Territory, to keep 
the peace, or even attempt to keep the peace, or to make proper effort to 
uphold the law, or punish the criminals, or make compensation for the 
loss of property pillaged or destroyed, it may reasonably be a subject for 
the benevolent consideration of Congress.” 


In endeavoring to express his sympathy for the unfortunate fami- 
lies he names the very elements which, according to well-recog- 
nized principles of international law, make a nation liable for mob 
violence. The learned Chinese diplomat observed that if the view 
taken by our Secretaries of State as to the liability of the United 
States for mob violence should be insisted upon and adhered to by 
our government, then “China should, in due reciprocity and inter- 
national comity, accept and practice the same principle.” ! 





1 For. Rel. 1886, pp. 101-168. In 1858 the government of the United States and 
China agreed upon a convention which provided for an adjustment of all claims of 
American citizens against China. Under an act of Congress two citizens of the 
United States were appointed to adjust the claims and award such sums as they might 
deem proper. The Chinese government requested that a Chinese be placed on the 
Claims Commission; but this proposition was rejected, and no opportunity was 
afforded the government of China to examine the evidence upon which the claims 
were based. It may be interesting in this connection to notice the nature of some of 
the claims that were allowed, not that they bear directly upon the question of liability 
for injuries committed in the interior, but because they illustrate how far our govern- 
ment has followed the “principles of international law and the usages of national 
comity.” 

Our government has always maintained that according to well-settled rules of inter- 
national law, it is not liable to either foreign governments or individuals for damages 
resulting from the war operations of either its own troops or of foreign nations; and 
other nations have invariably followed this rule. But the American Commission 
allowed forty-one out of forty-eight claims for damages sustained by American citizens 
resulting from the bombardment of Canton by the British in 1856 and 1857, China 
paying $397,618.17 as “war damages.” For. Rel. 1886, p.145. In 1841 an American 
citizen was arrested by Chinese soldiers, during the war between Great Britain and 
China, under the mistaken belief that he was a British subject. He was thrown into 
prison and cruelly treated; but when it was discovered that he was an American citi- 
zen he was immediately released, with an apology from the Chinese authorities. He 
was imprisoned less than a day, but the claim of $31,600 was allowed by the Commis- 
sion. For. Rel. 1886, p. 146. Another interesting case was the “Caldera” claim. 
The Caldera was a Chilian vessel, but the claim was made by New York underwriters. 
It appeared that the vessel encountered a severe typhoon on the first day out from 
Hong-Kong, and being badly damaged, she sought shelter in a bay. It was only with 
difficulty that the vessel could be kept from sinking. While the crew were engaged 
at the pumps they were attacked and overpowered by Chinese pirates who carried 
away a large part of the cargo. The vessel proved a total loss. It is expressly stipu- 
lated in the treaties of 1844 and 1858, that the Chinese government will not make 
indemnity for American vessels wrecked or plundered by pirates. Piracy was one of 
the risks against which the claimants insured; it would have been as reasonable to 
have demanded an indemnity for the damage caused by the typhoon. The Commis- 
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Whether the Chinese government could have successfully main- 
tained that it was not liable for injuries done to property acquired 
in excess of treaty rights is, perhaps, an arguable question ; but 
it may be safely said that, under similar circumstances, no West- 
ern nation would ever have failed to avail itself of this defence.! 
Had the question of liability been raised it would seem, however, 
that the imperial government, by sanctioning the acts of the local 
officials, would be precluded from maintaining that the local au- 
thorities exceeded their powers and that the sale was invalid. It 
must of course be conceded that the unauthorized acts of the local 
authorities could not bind the imperial government, any more than 
our municipal officials could bind the federal government by grant- 
ing rights in excess of existing treaties. But the relation be- 
tween the national and the local government in China is very 
different from what it is in this country; in China the local officials 
are directly under the control of the imperial government, and the 
subordinate officers may be regarded, in a general way, as the official 
agents of the national government. The instances are numerous 
where the local and provincial officers have been subjected to 
severe corporal punishment by the imperial government for inju- 
ries done to American citizens.2_ The fact that for more than forty 
years there has been a universal custom of selling lands to foreign- 





sion allowed $54,566.14. Sometime later the claimants demanded of Minister Burlin- 
game the further sum of $68,078.67. Mr. Burlingame stated that it was his opinion 
that “ they were not entitled to one farthing. . . . After this award to learn that a still 
further claim should be put forward fills me with amazement.” For. Rel. 1886, p. 146; 
For. Rel. 1865, part 2, p. 408. In discussing these claims Minister Cheng Tsao stated : 
“Tt results that the total amount received by claimants out of the indemnity fund paid 
to the United States by China, by virtue of the Claims Convention of 1858, was 
$643,994.42; of which amount it is believed that at least $600,000 was not warranted 
under a strict application of international law, as interpreted by the government of 
the United States, but was conceded by China as a mark of appreciation of the friendly 
attitude of the United States during the hostilities with Great Britain and France.” 
For. Rel. 1886, p. 147. 

1 Apropos of this question of liability, Minister Low, in discussing the rights of mis- 
sionaries, stated : — 

“There is no authority under the treaties for citizens of the United States to pur- 
chase land outside the limits of the treaty ports. If property be purchased and 
buildings erected thereon, and they should be damaged or destroyed by mob or other 
violence of the Chinese, the claim for damages would be an equitable rather than a 
legal one; and if the local or the imperial authorities should refuse to respond, upon 
the ground that the property was purchased in violation of treaty rights, it is extremely 
doubtful if our government would sanction any proceedings which might be instituted 
by its diplomatic or consular officers to collect it.” For. Rel. 1873, p. 339. 

2 For. Rel. 1881, pp. 266, 268; For. Rel. 1891, p. 73; For. Rel. 1895, pp. 103, 151, 
157, 162; For. Rel. 1897, p. 68. 
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ers with the tacit acquiescence of the imperial government tends 
to prove that the acts of the local officials were authorized by the 
national government ; in fact, the imperial government has repeat- 
edly directed the provincial authorities to aid the missionaries in 
procuring land, and also commanded that proper protection be 
given them.! 

It has been suggested by one of our ministers that the attitude 
of the Chinese government has been such that it may be consid- 
ered as equivalent to an actual recognition of the right to reside in 
the interior. It is extremely doubtful if this proposition can be 
maintained. The fact that China has granted to foreigners greater 
rights than they are entitled to under the treaties does not in itself 
create a positive right to continue to acquire rights other than 
those granted by treaty. There are instances where nations have 
not insisted on the fulfilment of treaty obligations, and even after 
the elapse of a long period of time, they have changed their policy 
and successfully enforced their rights under the treaties. It is 
clear, however, that a foreigner may, with the permission of the 
government, acquire privileges not authorized by treaties, and the 
government would be estopped from saying that he acted in viola- 
tion of his legal rights, or from depriving him of rights thus ob- 
tained. But that would be no ground for asserting the claim that 
other foreigners are entitled to acquire similar rights ; for while a 
government may grant to certain individuals such rights as it may 
see fit to concede, it does not necessarily follow that a right to 
acquire such rights is thereby created in favor of the whole world. 
Where there is a general custom of granting certain privileges to 
the citizens of a particular nation, other countries may rightfully 
claim that, under the most favored nation clause, they are entitled 
to the same rights; but that is, of course, an entirely different 
proposition. 

The right of extra-territorial jurisdiction as exercised by foreign 
nations in China is an element which has greatly affected the right 
to reside in the interior. For the fact that foreigners are amenable 
only to the consular tribunals of their own country makes it neces- 
sary to restrict their residence to the open ports where consuls are 
stationed. Our citizens in China are not noted for their fair deal- 
ing with the Chinese, and our consular tribunes do not always ren- 





1 For. Rel. 1881, p. 271; For. Rel. 1887, p. 164; For. Rel. 1888, pp. 294, 295; For. 
Rel. 1895, p. 162. 


2 For. Rel. 1882, p. 141. 
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der decisions with perfect impartiality ;1 it is therefore not at all 
surprising that China should object to an extension of the system 
throughout the empire. 

But the reasons for restricting other foreign classes to the open 
ports do not apply with equal effect to the missionaries. And it is 
perhaps because the principles of the Christian religion are recog- 
nized by the Chinese government, “as teaching men to do good, 
and to do to others as they would have others do to them,” that 
the missionaries have not only been permitted to exceed the limi- 
tations prescribed by the treaties, but they have also been granted, 
in recent years, new treaty rights not accorded to any other class 
of foreigners. In an amendment to the French treaty in 1895 
the French missionaries were granted certain important rights and 
privileges in the interior. Under the most favored nation clause 
our missionaries are, of course, entitled to the same rights and 
privileges. It has been the custom of our government to insert 
in its official publications copies of all treaties between China and 
other nations ; but, strangely enough, the amended Berthemy con- 
vention has never been published. The writer recently applied to 
the Department of State for a copy of this treaty. In reply the 
Department stated that there was no copy of the treaty in Wash- 
ington ; that in accordance with instructions from the government 


the American Ambassador in Paris had consulted M. Delcassé, 
Minister of Foreign Affairs, regarding the treaty, but that because 
of reasons based on policy the French government had declined to 
publish it. Being unable to procure a copy of the treaty, the De- 
partment sent a copy of a document which appears in the official 
publications of the French diplomatic correspondence. This docu- 





1 The Hon. C. W. Bradley, LL. D., in one of his decisions used the following lan- 
guage: “It is a mortifying fact that were a balance to be struck between the aggregate 
losses suffered by Americans from Chinese pirates, Chinese thieves, and debtors, on 
the one hand, and on the other, the injuries inflicted on Chinese merchants, trades- 
men, compradors, and citizens in the non-payment of debts honestly due them by 
American merchants, agents, shipmasters, mariners, etc., we should find that balance 
to our debt in a ratio of full 90 per cent. I speak advisedly. On the score, too, of 
official fidelity and punctuality in fairly carrying out their treaty obligations as against 
their own countrymen, I apprehend that the consular officers of America and Europe 
have been guilty of as many and as serious laches as can be produced against the 
native magistracy of China in their official shortcomings toward foreigners. Such, at 
least, is the result of my observation. Due provision is also made by the Chinese 
code of statutes and ordinances for the punishment of malfeasance on the part of 
officers. . . . These statutes cover the whole ground of official torts, and are fre- 
quently enforced with exemplary impartiality and vigor.” H.Ex. Doc. 29, 40th Cong 
3d Sess. p. 176. 
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ment, which is an official communication to the French govern- 
ment from its diplomatic representative in Peking, explains some- 
thing concerning the nature and substance of the amended treaty.! 
By virtue of the amendment the French missionaries are given the 
right to purchase land and reside anywhere in the interior. The 
convention provides that the deeds taken by the missionaries shall 
be in the name of the missionary society or church which buys the 
land. (For. Rel. 1897, p. 62.) It seems that. until very recently 
there was in force in certain parts of the empire a regulation which 
had the effect of adding a new clause to the treaty. It required 
every Chinaman, before selling any property to the missionaries, 
to obtain from the local authorities permission to make the sale. 
The French Legation protested against the regulation, and the 
Tsung-li Yamen caused a proclamation to be issued which stated 
that the vendor shall neither be obliged to inform “the local 
authorities of his intention to sell, nor to ask their authorization in 
advance.” According to the terms of the official letter quoted in 
the note below! it would seem that the additional rights granted 
by the amended treaty are restricted to the Catholic missionaries 
exclusively ; but whether that is true or not, it does not appear 
that the Chinese government has, as a matter of practice, ever 
made any distinction between Catholics and Protestants. 





1M. GERARD, MINISTRE DE LA REPUBLIQUE FRANCAISE A PEexKin, A M. Hano- 
TAUX, MINISTRE DES AFFAIRES ETRANGERES. 


PEK, le 30 avril 1895. 

J’ai regu la dépéche par laquelle Votre Excellence a bien voulu repondre 4 la sug- 
gestion que je lui avais soumise concernant l’opportunité de donner a la Convention 
conclué le 20 février 1895 entre M. Berthemy et le Tsong-ly-Yamen, une consécration 
et une autorité nouvelles. Cette Convention, que concerne l’acquisition a titre col- 
lectif, par les missions, de terrains et de maisons dans l’intérieur du pays, se recom- 
mandait a notre attention, d’abord, parce que la plupart des affaires récentes sont des 
contestations en matiére d’acquisition d’immeubles, ensuite parce que la dite conven- 
tion semble n’avoir été portée 4 la connaissance des Vice-Rois qu’avec des additions 
et commentaires qui en dénaturent le sens. 

Un réglement adressé en 1865 aux Vice-Rois par le Surintendant du commerce des 
ports du Nord a, en effet, ajouté 4 cette Convention une clause aux termes de laquelle 
tout Chinois doit, avant de vendre aucune propriété aux missionaires, demander aux 
autorités locales une autorisation préalable, qui, en fait, est d’ordinaire refusée. La 
Légation a souvent protesté contre ce réglement; le Tsong-ly-Yamen a admis le bien- 
fondé de ses réclamations, notamment dans des lettres du 5 février 1882 et du 31 aout 
1888, dont j’ai donné lecture aux Ministres. Et cependant la Convention, dans la 
plupart des cas, n’est pas observée, ou plutot les autorités locales continuent a y 
adjoindre l’obligation de l’autorisation préalable, qui en est comme l’abrogation. 

J’ai eu la satisfaction d’annoncer il y a quelque temps 4 Votre Excellence que mes 
efforts avaient abouti, et qu’aprés une série de pourparlers et un échange de dépéches 
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In 1897 Minister Denby, in a communication to the Tsung-li 
Yamen, demanded that an imperial decree be issued recognizing 
the right of American missionaries to acquire land and reside in 
the interior. The Yamen replied that the right to reside in the 





qui s’étendent du 27 juillet au 3 décembre, j’avais réussi 4 obtenir du Tsong-ly-Yamen 
le rétablissement intégral et l’envoi aux autorités provinciales de l’Empire du texte 
authentique réglant le droit d’achat, par les missions catholiques, de terrains et de 
maisons dans l’intérieur de la Chine. 

J'ai Yhonneur d’adresser aujourd’hui 4 Votre Excellence le texte des instructions 
envoyées, sur ce sujet, par le Gouvernement Imperial aux autorités intéressées, et qui 
sont de nature 4 nous donner entiére satisfaction. A. Gérard. 


Annexé 4 la dépéche du Ministre de la République 4 Pékin, en date du 50 avril 
1895: — 


LE TsONG-LY-YAMEN AUX VICE-RoIS ET GOUVERNEURS DE TOUTES LES 
PROVINCES. 


Lettre Officielle. 


Déja, pendent la ge lune de l’année derniére (octobre 1894), notre Yamen a, relative- 
ment a la question des achats de terrains faits par les missions religieuses dans l’inté- 
rieur du pays, adressé dans toutes les provinces, ainsi que le constatent les archives, le 
texte du réglement conclu, pendant la 4¢ année T’ong-tché (1885), par le Ministre de 
France, s. Exc. M. Berthemy, avec notre Yamen. 

S. Exc. M. Gérard, Ministre de France, vient maintenant de nous adresser une com- 
munication officielle dans laquelle il nous dit que les autorités locales de certaines 
provinces telles que le Hou-Kouang, le Tche-li, la Mongolie et la Mandchourie, de- 
clarent n’avoir pas encore recu d’ordres quant a la fagon dont le réglement primitif de 
M. Berthemy doit étre appliqué et qu’il y a aussi d’autres provinces ol on continue 
d’obliger les personnes vendant leurs terrains 4 en donner préalablement avis aux 
autorités locales en demandant leurs instructions. Des ordres donnés par apostille du 
Gouverneur du Kiang-si, une proclamation des autorités provinciales, Sse et Tac, de 
Sse-tch’ouan, et une proclamation du tao-tai de Leitcheou er Kiong-tcheou, dans le 
Kouang-tong, ont été envoyés en copie 4 notre examen (par le Ministre de France), 
en nous priant d’expédier de nouveau des instructions circulaires dans toutes les pro- 
vinces, partant que: 

“A Vavenir, si des missionaires francais vont acheter des terrains et des maisons 
dans l’intérieur du pays, le vendeur (tel cu tel, son mon) devra spécifier, dans la rédac- 
tion de l’acte de vente, que sa propriété a été vendue pour faire partie des bien col- 
lectifs de la mission catholique de la localité. Il sera inutile d’y inscrire les noms du 
missionaire ou des chrétiens. La mission catholique, aprés la conclusion de I’acte, 
acquittera la taxe d’enregistrement fixée par la loi chinoise pour tous les actes de 
vente, et au méme taux. Le vendeur n’aura ni a aviser les autorités locales de son 
intention de vendre ni 4 demander au préalable leur autorisation.” De cette facon, le 
réglement conclu entre les deux nations, est-il ajouté, pourra recevoir son application. 

Ayant recu cette communication, nous croyons devoir adresser la présente lettre 
officielle 4 tous les Vice-Rois et Gouverneurs des provinces pour qu’ils en prennent 
connaissance, agissent en conséquence et prescrivent aux autorités locales de s’y con- 
former uniformément, sans qu’il y ait lieu de s’en tenir 4 ce quia été dit précédemment 
sur l’avis préalable 4 donner aux dites autorités locales, ce qui provoquerait des dis- 
cussions. Ceci est trés important. Archives Diplomatiques, vol. Ixvi. p. 305. 
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interior was provided for by treaty, and that imperial decrees had 
already been issued commanding that the protection should be 
given to United States citizens residing in China. As to the right 
to purchase land in the interior the Yamen stated that ‘while the 
treaties between the United States and China do not provide for 
this, still the American missionaries should be treated in this mat- 
ter the same as the French missionaries.” } 

The amended Berthemy convention is an official recognition of 
the right to establish permanent missions in the interior; but 
the rights now recognized are only those which for some time the 
missionaries have enjoyed in practice. The stipulations in the 
treaties regarding the objection of the local authorities and the 
inhabitants must still be observed, and in order to avoid the ever- 
recurring riots, it is necessary that the local prejudices and super- 
stitions of the inhabitants should not be disregarded. Whether 
the privileges granted to missionaries will ever be extended to 
other classes of foreigners is one of the problems to be solved in 
the future. In 1886 our minister stated in a communication to the 
Department of State :?— 


“No manufacturer or merchant would be allowed to settle in Kalgan 
or other points in the interior where there are flourishing missionary 
stations. If any distinction, therefore, between missionaries and other 
classes of citizens were possible under the laws and constitution of the 
United States the vexed question of residence in the interior might be 
solved.” 





While it is true that our consular courts in China administer the 
laws of the United States, it is not true that our constitution does 
in any way affect the “vexed question of residence in the interior.” 
It is a well-settled principle of constitutional law that our citizens 
cannot invoke the protection of the constitution outside the terri- 
torial boundaries of the United States. If China sees fit to grant 
to missionaries rights not accorded to any other class of citizens 
we have no right to complain. Our constitution does not follow 
the Chinese flag. 

Louis Napier Richards. 


RICHARDS, ILL., June 20, 1gor. 





1 For. Rel. 1897, p. 62. 
2 For. Rel. 1886, p. 98. 
8 Jn re Ross, 140 U. S. 453. 
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JUDICIAL ACTION BY THE PROVINCIAL 
LEGISLATURE OF MASSACHUSETTS. 


ACTS AND RESOLVES OF THE PROVINCE OF MASSACHUSETTS Bay. 


1708-9. 
CHAPTER 24. 


Order upon the petition of Joses Bucknam relating to n° Rows Estate. 


UPoN READING a Petition of Joses Bucknam of Charles-Town 
Praying to be Relieved in a Purchase made by his Father Joses 
Bucknam Dec? of John Rowe late Husband of Ruth Rowe, of 
a certain Parcel of Land in Charlestown, Which the said Ruth 
Rowe hath obtained Judgement in the Inferiour Court in Middle- 
sex to recover back the Possession, An Appeal being made there- 
from to the next Superiour Court to be held in & for the said 
County ; 

Ordered That the Action of Appeale be continued unto the next 
Term further And that Ruth Rowe the Widow & Guardian be 


Serv’d with a Copy of this Petition; And that a Hearing be had 
thereupon, on the Second Friday of the next Session of this 
Court. 


CHAPTER 25. 


Order upon the petition of Nath" Reynes’s, complaining of a Judgment by 
default against him. 

Upon THE Petition of Nath” Reynes, Complaining of a Judge- 
ment given against him by Default at the Suit of Cpt: John Frost 
in the Inferiour Court for the County of York, 

Ordered That the Pet" be referred to the next Superiour Court of 
Judicature to be holden for the County of Yorke by Writ of Error, 
for remedy in the course of the Common Law. 





1 We are permitted by Mr. Bigelow, Editor of the Province Laws of Massachusetts, 
to print, in advance of the official publication, a few chapters from the ninth volume 
of AcTSs AND RESOLVES OF THE PROVINCE OF MASSACHUSETTS Bay. These chap- 
ters will be found of special interest in constitutional history and law, throwing light 
in particular upon the history of equity jurisdiction in Massachusetts. In these 
records, which are of the first quarter of the 18th century, the provincial legislature 
will often be found acting in a judicial capacity, sometimes trying causes in equity, 
sometimes granting equity powers to some court of the common law for a particular 
temporary purpose, and constantly granting appeals, new trials, and other relief from 
judgments, on equitable grounds. — Ep. 
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And the Justices of the said Court are hereby Directed, upon 
Inspecting the Process and Judgment in the Suit aforesaid; And 
also the Execution thereon issued to do therein what of right and 
to Justice appertaineth and ought to be done. 


CHAPTER 82. 


Order on Cpt: Ephraim Savage's Petition, Complaining of Ouster of 
Lands by the Sheriff. 


Upon READING a Petition of Captain Ephraim Savage, Complain- 
ing That he is Ousted of a Messuage or Tenement Orchard and 
Land, Consisting of about thirty acres, Lying situate in Reddin 
within the County of Midd* by Sheriffe of, the st County mislaying 
an Execution issuing out of Her Ma** Superiour Court of Judicature 
at the Suit of Francis Smith, Jeremiah Sweyne and Mary his wife, 
and Judgment rendred for the said Smith and Sweyne to recover 
Possession or One Hundred acres of Land according to their De- 
mand by the Writ or Attachment. And in Variance from the Ver- 
dict, Judgment and Precept or Writ of haber facias possessionem to 
him Directed. 

Ordered That Her Ma*® Justices of the said Superiour Court at 
their next Sitting within the County of Mid* Do Inspect and Ex- 
amin into the Record and process of the said Suit and Execution 
made thereon and cause what is amiss therein to be rectifyed, and 
to see that be done w™ is agreeable to Right & Justice. That the 
Subject be not oppressed grieved & have just cause of Complain‘. 


CHAPTER 111. 


Order for a hearing on Nath" Hobart’s Petition, praying Remedy from 
Sorfeiture of a penal bond, 


Upon READING a petition of Nathaniel Hobart of Hingham, 
Praying that this Court will provide Remedy to Relieve him in 
Equity from the Forfeiture of a Penal Bond found against him at 
the Superiour Court, at the Suit of Ebenezer Prout ; 

Ordered That the Pet* cause Ebenezar Prout the Adverse party 
to be Served with a Copy of this Pet°™ That he may shew cause 
if any he have, on the Second Wednesday of the next Session of 
this Court, why this Court should not consider the Complaint 
thereinmencond and provide releife for the Pet" as is prayed for. 





1 See ACTS AND RESOLVES, 1709-10, chapter 104, Jost, p. 211. 
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1709-10. 
CHAPTER 6. 


Order, on Nath" Hobart’s Petition, Suspending Executions of Judgment in 
Suit Between Him and Ebenezer Prout. 


Tue PETITIONER! Praying that there may be a Suspension of 
the Levying of an Execution upon a Judgement given against him 
at the Suit of Ebenezer Prout under Consideration of this Court to 
Direct to a Relief in Equity, Also an Execution upon a Judgement 
for him against the said Ebenezer Prout, Until his Case be heard 
& determined in Equity by this Court ; 

Ordered That the Praier of this Petition, be Granted So far as 
that, the Levying of both the abovementioned Executions, be Sus- 
pended, untill the end of the present Session that both Parties 
may freely attend the Hearing, Granted them by this Court, & 
their Determination thereon. 


CHAPTER 9. 
Order on the affair of Nath" Hobart & Ebenezer Prout. * 


Upon A HearinG had this Day between Nathaniel Hobart of 
Hingham, & Ebenezer Prout, by a Petition prefer’d to this Court 
by the s* Hobart ; 

Ordered That the Pet’ be referr’d to the next Superiour Court of 
Judicature, to be held for the County of Suffolk; And that the 
Justices of the s* Court Examin into y® Judgements given in Law 
within y® said Court against Each party respectively on y® For- 
feiture of Bonds and Chancer the said Forfeitures to the just Debt 
and Damages in Equity and good conscience. And yt y* Levying 
of Execution on the Judgem" on either side & all other Proceed- 
ings in the law, referring to y® st Judgments, be suspended until 
y® End of y® said Superiour Court. 


CHAPTER 22. 


Order impowering Joseph Parker to sell Lands of y Estate of Richard — 
Blood Dec*. 


[Upon READING] A Petition of Joseph Parker of Groton, Praying 
to be Impowered to make Sale of the Land of his Father in Law 
Richard Blood late of the same Place Dec? to make him some Re- 
compence for his great Charge & Trouble to maintain Isabel Relict 





1 Nathaniel Hobart. 
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Widow of the said Blood, now of about a Hundred Years old, pre- 
sented at the Session of this Court in May 1706, & Revived in 
May Court 1708, And then refer’d to the Justices of the Superiour 
Court to Cause all Persons concern’d to appear before them, And 
to Examine into the Matter of the said Petition, & Report thereon ; 
[and] 

The Report of the Justices being now Read; Viz, That they are 
of Opinion the Petition is reasonable & ought to be granted ; 

Orderea That the Prayer of the Pet be Granted. Viz‘ That 
y° Pet" be and is Impowred to make Sale of y® Land therein men- 
tioned and to Execute a good sufficient and Legal Deed of Sale for 
y® same for the End Inserted in the Petition. 


CHAPTER 73. 
Order on Petition of Jer: & Mercy Tay for putting a Bond in Suit. 


Upon READING a Petition of Jeremiah Tay of Boston Mariner & 
Mercy his Wife only Child of Nathaniel Woodward late of Boston 
Mariner Dec* Setting forth That Robert Woodward Father of the 
said Nathaniel dying Intestate, The County Court for Suffolk 
(having then Power by Law for Distribution & Settlement of 
the Estates of Intestates), disposed of the whole Estate of the said 
Robert Woodward unto Rachel his Wife & Administratrix (Who had 
intermarried with one Thomas Harwood) for Payment of the Dec® 
Debts & Education of his Children, And Assign’d Forty Pounds to 
the said Rachel for Dower, The Remainder in Portions to his Chil- 
dren, The said Admiu* or her Husband Thomas Harwood to give 
Security for Payment thereof, And the said Thomas Harwood hav- 
ing accordingly given Bond to M’ Edward Rawson then Recorder 
of the said County (who is since Dec*) & his Successors for Per- 
formance thereof, Praying that some Person may be assign’d & 
appointed capable in Law to put the said Bond in Suit, Her Father 
Nathaniel Woodward not having received his Portion ; 

Ordered That Addington Davenport Esq’ present Register of 
the County of Suffolk, Be and hereby is Directed and Impowred 
to put the withinmentioned Bond in Suit, to the use of the persons 
for whome it was given. 


CHAPTER 104. 
Order on Cpt: Ephraim Savages Petition, Complaining of a Levy upon a 
Judgment against him. 
Upon READING the Petition of Cpt: Ephraim Savage, Complain- 
ing of the Misfeasance of Cpt: Samuel Gookin Sheriff of the 
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County of Middlesex, in the Levying of an Execution or Writt of 
Haberi facias Possessionem, granted upon a Judgement given 
against him at a Superiour Court of Judicature holden at Charles- 
town within the County afore said, on the twenty seventh of Jan- 
uary 1707, at the Suit of Francis Smith Yeoman, & Jeremiah 
Swayne Chirurgeon & Mary his Wife, all of Reading, for their 
Title and Possession of & in One Hundred Acres of Land scituate 
in Reading afore said in the County afore said, within the Bounds 
of a Farm formerly the Estate of Francis Smith Dec* Ajoining to 
the Homestead of the Said Cpt: Savage : 

It evidently appearing on the Face of the Record of the said 
Judgement & Precept, & the Sheriffs Return’d thereon, that the 
Sheriff hath acted contrary to his Precept in Levying the Home- 
stead of the said Savage or the greater Part thereof to his grievous 
Hurt & Damage, as of his Complaint in this Petition ; 

Ordered That her Majesty’s Justices of the Superio™ Court of 
Judicature at their next Sitting in Court within the County of 
Midd* afores* Do Inspect the aforest Record and the Return made 
by the Sheriffe on the Precept to him Granted, And on Considera- 
tion of the Variance therein, and the mislaying thereof on the 
homestead of the s* Savage, to make void that Precept and the 
Service thereof; And Award an alias Execution w™ just cost and 
Damages to the party grived. 


CHAPTER 165. 
Vote granting to Clem. Cock a Review of a Cause at Law. 


UPON READING a Petition of Clement Cock, Praying he may be 
Enabled to review a Cause heretofore tried between him & Joseph 
Hill Attorney to Anthony Penn, being without Remedy in the 
Course of the Common Law: 

Voted that the Adverse Party be served with a Copy of this Peti- 
tion & to shew Cause if any he have, why the Prayer thereof should 
not be granted, on the first Tuesday of the Session of this Court 
in May next. And that the Adverse Party be strictly forbidden to 


make any Strip or Wast of the Timber or Trees on the said Land 
in the Mean Time. 


I7IO-II. 
CHAPTER 41. 


Order on Benj* Halewell & Frances Morse Petition to be Relieved from a 
Bond. 


UPON READING the Petition of Benjamin Halewell & Frances 
Morse Administratrix of the Estate of Benjamin Morse Dec? Pray- 














« 
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ing to be relieved from a Bond wherein they became Surety for 
John Thwing Dec? for Paying his Brother & Sister their Portions 
of the Estate of their Father John Thwing Dec’ his House & 
Land being forfeited & recovered upon Mortgage at the Suit of 
John Green of Boston Cooper ; 

Ordered that the Fifty Pounds! or so much as is justly due from 
the said Green upon his Accompt to be made up with the Judge 
of Probate after the said Judgement & Charges are satisfied be 
delivered unto the Judge of Probate within the County of Suffolk, 
And after the just Debts of John Thwing Mariner Dec‘ be dis- 
charged, The Surplusage or remaining Part of the said Money shall 
be distributed in rateable Parts to & among the Children of the 
said John Thwing the Elder; Having Consideration of what each 
of them received of their Brother John Thwing in his Life Time 
towards their Parts; And that the said John Green & the Peti- 
tioners shall be discharged of all & all Manner of Demands from 
any Person or Persons upon the Estate of either of the aforesaid 
Thwings. 

CHAPTER 116. 
Order Granting the Petition of Cpt. Jos: Eaton. 


Upon READING a Petition of Joseph Eaton Agent for the 
Freeholders. Proprietors & Inhabitants of the Town of Salisbury 
within the County of Essex, Praying on the Behalf of the Said 
Proprietors that they may be Enabled by an Act or Order of this 
Court to have the Hearing of a Cause before the Superiour Court 
of Judicature tryed at the Inferiour Court of Common Pleas held 
at Newbury in the County of Essex on the last Tuesday in Septem- 
ber 1706: between John Coy of Wenham &c Plaintiff V* the said 
Proprietors Defend“ Who by their Agent appealed to the next 
Superiour Court of Judicature, Where the said Appeal was dis- 
miss’d, for an Omission or Lapse in the Direction of the Reasons 
of Appeal, & have no Way open in the Course of the Common 
Law to bring on y® same again. 

Ordered. That the Prayer of the Petition be Granted, and that 
the S¢ Proprietors be and hereby are allowed and Enabled to have 
a Hearing of the cause commenced ag* them by John Coy of Wen- 
ham Carpenter only surviving Son and heir of Richard Coy (said 
to be) formerly of Salisbury dece’ In the Inferio" Court for the 
County of Essex held at Newbury on the 24 of Sept” 1706. and 





1 Green had admitted that he had “in his hands about Fifty Pounds after satisfy- 
ing the judgment” in his favor. Mass. Archives, xvii. 246. 
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the Judgement given thereupon mentioned in the Petition, before 
the Superiour Court of Judicature to be hol[de]n? at Ipswich the 
third Tuesday of May next, in nature of an Appeal ; and the Judges 
of the s* Superio™ Court are hereby Impowred and Directed to 
receive, Hear and Try the said cause accordingly ; And to allow 
an amendement of the Lapse or mistake in the Title or Directions 
of their Reasons of Appeale from the Judgem*‘ of the afores* In- 
feriour Court formerly given in: So that the Appell** cause the 
adverse party to be notifyed of this Tryal, by a Summons issuing 
out of the Clerks Office of the Superiour Court, and Served upon 
him fourteen day’s at least before the Courts sitting ; and in case 
they obtain Judgement upon this Tryal, no former Costs be Allowed 
them. 


CHAPTER 131. 


Order reviving a hearing on petition of Lleazar Walker. 


UPON READING a Petition of Eleazar Walker of Taunton annexed 
to his Petition presented to this Court in June last past, Praying for 
Relief in Equity against Joseph Tisdale of the same Place for not 
Rendring unto him the said Walker two Lotts or Shares of Land 
in the South Purchase in Taunton afore said, Which he conveyed 
to the said Tisdale for a Security (as he saith) for about Thirteen 


Pounds in Money borrowed of him, upon his Promise to restore 
the same upon Payment of the said Money, with Interest, W™ 
he now refuseth to do, And a Hearing of the said Matter being 
appointed on the first Tuesday of the last Session, Before which 
Time the said Parties entered into a Bond of Submission to leave 
their Differences to the Determination of certain Arbitrators therein 
named, But the said Tisdale neglected to attend the said Arbitra- 
tors, so that they declined to Make any Award upon the said Mat- 
ter, PrayinG that his Petition may proceed & a Hearing be had 
thereon. 

Ordered That the Hearing before appointed be Revived and con- 
tinued to the Second Wednesday of y® next Session of the General 
Assembly. 

And that the Pet" cause Joseph Tisdale the person complain? of 
to be Notifyed then to attend, by Serving him with a Copy of these 
Petitions and the Order of this Court thereupon. 





1 Manuscript mutilated. 
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1712-1713. 
CHAPTER 36. 
Resolve Granting Jn® Clark Esq" Petition in Regard to Entail. 


UPON READING a Petition of John Clarke Esq’ Setting forth 
that his Grand-father John Clark Gentleman of Boston within the 
County of Suffolk Physician diverse Years since Deceased being 
seized in his own Demesne as of Fee of a certain Messuage Tene- 
ment or Dwelling House with a large Yard & Garden adjoining & 
belonging, scituate at the Northerly End of the Town of Boston on 
the Westerly Side of Fish Street, & a Wharf & some Buildings 
lying on the Easterly Side of the Street & Right in the Flatts 
to the Sea-board thereof, All which he devised in & by his last 
Will & Testament to his only Son John Clark, Father of the Peti- 
tioner (since deceased) & the Heirs Male in Tail, now descended 
to the Petitioner, the Buildings being old & fallen to Despair, not- 
withstanding the Petitioners Disbursements of considerable Sums 
of Money from Time to Time to uphold the same, & will soon be- 
come ruinous without a far greater Expence made thereon, which 
the Petitioner is unable to advance without apparent wrong to his 
Family, having several Children ; Proposing & Praying that the 
Tail may be cutt off from Part of the said Land on the Westerly 
Side of of! the afore said Street, Viz, on the Northerly Side thereof 
abutting on Gallops Alley so called, for Thirty Feet in Breadth 
Easterly next the Street, & the like Breadth on the Westerly End, 
abutting on Samuel Flacks Land, which will not be one Third Part 
of the Breadth of the whole Land on that upper Side of the Street 
& contains one Hundred Feet in Depth, & that the same may be 
assigned to him his Heirs & Assigns for Ever in Fee with out 
Limitation, that he will in Lieu thereof at his own Cost & Charge 
build out the Wharf on the Easterly Side of the Street One Hun- 
dred Feet in Length to the Sea-board of Thirty two Feet in 
Breadth, And erect a Building or Ware-house thereon of sixty 
Feet in Length & eighteen Feet wide to remain under the same 
Tail with the other Part of the Lands and Buildings: 

William Clark only Brother of the Petitioner & next Heir in Tail 
to the Premisses in Failure of the Petitioners Male Heirs, agreeing 
to the said Proposal & having subscribed the Petition ; 

Ordered that the Prayer of the Petition be Granted. 





1 Sic. 
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CHAPTER 113. 





Order on John Websters Petition in Regard to an action of Trespass. 


UPoN READING a Petition of John Webster of Hampton, Setting 
forth That in an Action of Trespass brought against him by Cpt. 
John Wadleigh of Salisbury for Cutting Thatch or Sedge in a cer- 
tain Piece of Marish Ground belonging to the Petitioner, lying in 
the Township of Hampton within the Province of New-Hampshire, 
three Miles & a Quarter distant from Merimack River in any Part 
thereof, depending in the Inf* Court within the County of Essex, 
under Advisem* upon the Petitioners Plea to the Jurisdiction ; 
Praying the Cause may be superseded, The Line betwixt the two 
Provinces not being adjusted & settled ; 

Ordered that the said Cause be superseded for six Months next 
Coming, And that the Justices of the Court govern them selves 
accordingly. 
















CHAPTER 120. 


Ord’ on Joshua Seeknouts Petition in Regard to a Judgment by Default 
against him. 






Upon READING a Petition of Joshua Suckenot Indian Sachem 
of the Island of Chepaquidock in Dukes County, Praying that a 
Cause lately given against him by Default in the Inferiour Court 
of Common Pleas holden at Edgar Town in the said County in an 
Action of Trespass brought against. Nicholas & Phinehas Norton 
by John Norton before Benjamin Skiffe Esq" one of her Majesties 
Justices on the eighteenth of August 1712, Where the Petitioner 
at his Request was admitted Defend' & obtained Judgem* for Costs 
From w™ the said John Norton appealed to the Inf* Court afore 
said & there obtained the Judgem' by Default ; Praying that the 
said Cause may be brought to the next Sup" Court of Judicature to 
be holden at Plimouth & that the said John Norton be obliged 
there to appear, that the Issue between him & the Petitioner may 
be there tryed ; 

Ordered that the Prayer of the Petition be granted, That the 
Cause be brought to the next Superiour Court of Judicature to be 
holden at Plimouth & that an Ord" be drawn accordingly.! 























1 In the following January Seeknout petitioned the legislature for the order which 
was to be drawn in his favor, and received it in these terms : — 

“ Ordered that the Prayer of the Petition be granted, & That the Court receive & 
hear the Cause accordingly the Petitioner Causing the adverse Party to be served 
with a copy of this Order by the Sheriff or his Deputy fifteen Days at the least before 
the Sitting of the said Court.” Legislative Records of the Council, ix. 255. 
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CHAPTER I50. 
Resolve allowing Banisters Petition for an appeal from a Judgment. 


Upon READING a Petition of Thomas Banister of Boston Merch*® 
Praying Relief for that at a late Inferiour Court of Common Pleas 
held at Boston for & within the County of Suffolk a Judgement 
was entered up by Default against the Goods & Effects of Jeremiah 
Garvan Merchant in Fayal in the Hands of the Petitioner as Fac- 
tor for the said Garvan at the Suit of Moses Bow, the Petitioner 
being summoned to appear & answer to the said Suit, agreable to 
the Act entituled An Act to enable Creditors to receive their just 
Debts out of the Effects of their absent or absconding Debtors, 
From which Judgement the Petitioner asked an Appeal, but was 
denied the same, And at an After-Inferiour Court upon a Writt 
of Scire facias, Judgement was entered up against the Petitioner 
to satisfy the Sum recovered by the Principal Judgement as of his 
own proper Debt, W“ will be to his Loss as he alledgeth several 
Hundred Pounds: 

The Law allowing an Appeal generally in all Cases upon Judge- 
ments given in the Inferiour Court, And it appearing that the Peti- 
tioner demanded an Appeal sitting the Court within the Time 
limited by Law; 

Resolved that the Challenge of the Appeal ought to have been 
received, And that he be now admitted thereto & have the Benefit 
of the Law in that Respect to be heard before the next Superiour 
Court of Judicature to sit in Boston: And that the Judgement of 
the Inferiour Court upon the Scire facias and the Appeal depending 
thereon are hereby suspended. 


1719-20. 
CHAPTER 130. 
Order on Gyles Dyers Petition. 
A Petition of Gyles Dyer Merch‘ Shewing that at an Inferiour 
Court held at Boston for the County of Suffolk on the first Tues- 
day of October last past, he recovered Judgment against John 


Barnard late of Boston Merch‘ for the sum of two hundred eighty 
four Pounds twelve shillings & nine pence ; That at the same Court 





The Secretary’s record of this second petition sets out more fully the nature of the 
Suit in question. It is here stated that Seeknout complained “of undue Proceedings 
in a Suit brought by John Norton against Nicholas & Phineas Norton for Trespass 
for Driving a Mare of the said John Nortons off the said Island by Direction of the 
Petitioner, And in which Suit he was admitted Defendant.” Ibid. 


29 
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the said John Barnard recovered Judgment against the Petitioner 
in three Actions for the sum of two hundred and ninety pounds ; 
but so it is, that the said Barnard is absconded, so that the Peti- 
tioner can receive no Benefit from his Judgment against Barnard, 
alth6 he has taken out Execution thereupon; but the Petitioner 
will be liable to the Execution of the said Barnard upon his three 
Actions, when Judgment should be made thereon, the same being 
respited by the Judges of the Superiour Court till the Court shall 
meet upon their adjournm‘ upon the Petitioners humble Petition 
to the Judges; that the said Barnard will have an Attorney to 
receive the Money recovered against the Petioner, on purpose to 
defraud him ; who will be left without Remedy unless relieved by 
this Hon” Court, and therefore humbly praying that An Act may 
be made for his Relief ; which may order the said Money levied by 
the said Barnard’s Execution, to be lodged in the Superiour Court, 
that so it may be subjected to the Petitioners Execution, or other- 
wise, as to the Justice & Wisdom of this Hon>® Court may seem 
most proper & fitting. 

Ordered’ that the further Consideration of this Petition be re- 
fer’d to the next Session of this Court, & that in the mean time 
Executions be stayed on both Sides. 





1 An order of hearing and notice to Barnard, passed November 26, having failed 
for want of Barnard’s appearance. 
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THE uniform purpose of the Review has been to present a periodical 
useful to lawyers in active practice as well as to those interested in law 
as a scientific study. Much remains to be accomplished ; yet it is be- 
lieved that the results justify the continued effort to meet the need for 
such a legal magazine. 

Beginning with the next number, it is proposed to increase the scope 
of the editorial work. A new department will be established, containing, 
in addition to the present book reviews, an index of articles in other 
legal periodicals, with a criticism of those particularly important. The 
purpose of this undertaking is not only to afford a complete and easily 
accessible reference to current legal articles, but also to present a critical 
discussion of important problems which may not happen to arise in cur- 
rent cases. 

The demand for volumes already issued is such that it has become 
necessary to begin to reprint extensively. Although the work of re- 
printing is proceeding as rapidly as possible, at present only a limited 
number of orders for early volumes can receive attention; ultimately, 
however, it is expected that all orders will be filled. An exhaustive 
analytical index of the articles and editorials is also being prepared, and 
will be issued at a small charge with the last number of the current vol- 
ume. By thus making readily accessible the valuable material in the 
fifteen volumes, it is hoped that the Review will become still more 
useful as a reference book for student and practitioner. 


THE Law ScHoo.t. — The school opens with several changes in the 
curriculum made necessary chiefly on account of the assumption of Pro- 
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fessor Langdell’s work by Professor Ames. Two courses in Equity Juris- 
diction will hereafter be given by Professor Ames, one open to second 
and the other to third year students ; but for this year these courses will 
be identical. Professor Strobel takes the place of Professor Ames in 
the half course on Admiralty, while Mr. Wyman, LL. B. 1900, will con- 
duct the course on Suretyship and Mortgages. Roman Law, the Inter- 
pretation of Statutes, and Administrative Law are omitted; as usual in 
alternate years, the course on the New York Code is replaced by lectures 
on Massachusetts Practice, given by Mr. E. R. Thayer. Professor Gray 
and Assistant Professor Westengard again divide the work of Property I. 
_ and Property II. Mr. Peabody will continue to assist Professor Beale 
in Criminal Law, while Professor Williston will be without an assistant 
in first year Contracts. Professor Strobel will repeat the course, intro- 
duced last year, on the Civil Law of Spain and the Spanish Colonies. 
The lectures on Patent Law, omitted for several years, will be resumed 
this year by Mr. J. L. Stackpole, LL. B. 1898. The size of the entering 
class and the total number of students thus far enrolled are both prac- 
tically the same as last year; the exact figures will be given in the 
December number. 


THE ABSENCE OF JUDICIAL PRECISION. — Whether the decisions in the 
Insular Cases are considered correct or incorrect, it seems generally 
admitted that the opinions rendered are deficient in clearness and in pre- 
cision, elements most essential in cases of such importance. Elaborate 
discussions and irreconcilable differences upon general principles, and 
upon fascinating and fundamental problems suggested by equally indis- 
criminating dicta in other cases, complicate, where they do not hide, the 
points at issue. It is extremely difficult to determine exactly what has 
been decided ; the position of the court in similar cases arising in the 
future, or still pending, is entirely a matter of conjecture. Perhaps the 
most striking instance of a decision which, apparently, entirely overlooks 
a question necessarily involved, is to be found in the case of Dooley v. 
United States, 21 Sup. Ct. Rep. 762. 

Duties had been collected from the plaintiff on goods imported into 
Porto Rico from the United States, first, by order of the military authori- 
ties before the cession of the island to this country ; second, under orders 
issued by the President after the cession ; and third, under an act of 
Congress passed still later. In deciding the first point the court properly 
held that the plaintiff could not recover for duties collected by the mili- 
tary authorities ; the question of the validity of the duties imposed by act 
of Congress, raised under the third head, remains to be decided in the 
suit still pending. As regards the duties collected under the second 
head, the court, intimating that the orders of the President might be valid 
in so far as they imposed duties on imports from foreign countries, never- 
theless decided that the President had no power to impose duties on 
goods imported from the United States, It may be difficult to support 
the distinction drawn ; but conceding the correctness of this decision, 
does it follow that such imports were entitled to entry free of all duty? 
It must be remembered that the court had just decided, under the first 
head stated above, that up to the time of the cession imports from the 
United States were subject to duties under the existing laws as estab- 
lished by the military authorities. Heretofore the rule has been uni- 
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versally accepted that the laws of a ceded country remain in force until 
changed by the new sovereign. The orders of the President, being void, 
could not have repealed the existing laws, and Congress did not attempt 
to change those laws until later. Under the rule stated, therefore, it 
would seem that the tariff law existing at the time of cession continued 
in full force, making imports from the United States subject to duties as 
before. Without intimating that the rule stated is incorrect, and without 
indicating any fact showing a change of the law by the United States, it 
was, nevertheless, assumed that imports into Porto Rico from this coun- 
try were entitled to entry free of all duties. Obviously the court could 
have declined to follow the rule stated; it is even possible that some 
clause in the Constitution might have been interpreted as changing the 
laws in question. But in passing by both points without consideration, 
the opinion rendered not only fails to consider the question decisive of 
the issue, but also leaves it in a state of the utmost confusion. Either 
the effect of cession on existing laws was entirely overlooked, or the 
above rule, that existing laws continue until changed by the new sover- 
eign, — a proposition accepted as a necessary principle in every system 
of: law, — has been overruled without the statement of any reason. In 
either event the absence of judicial precision has resulted in a decision 
the effects of which cannot be foretold. The minority, to whom one 
might naturally look for the correction of such errors, does not assist the 
settlement of these difficulties by the attempt to prove that Porto Rico is 
a foreign country. 

It is still more to be regretted that the defects in the decision under 
discussion are by no means exceptional. From our system of allowing 
judges to express opinions upon general principles and of following judi- 
cial precedent, two evils almost inevitably result: our books are over- 
crowded with dicta, while dictum is frequently taken for decision. Since 
the questions involved are both fundamental and political, in constitu- 
tional cases more than in any others the temptation to digress, necessarily 
strong, is seldom resisted; at the same time it is strikingly difficult, in 
these cases, to distinguish between decision, ratio decidendi, and dictum. 
Yet because the questions involved are both extensive and political, and 
because the evils of a dictum or of an ill-considered decision are of corre- 
sponding importance, a precise analysis, with a thorough consideration of 
the questions raised, and of those questions only, is imperative. The 
continued absence of judicial precision may possibly become a matter 
of political importance ; for opinions such'as those rendered cannot be 
allowed a permanent place in our system of government. 


A PROBLEM IN RATIFICATION. —In a recent decision of the House 
of Lords, overruling a judgment of the Court of Appeal, a neat problem 
is presented, as to the possibility of a ratification, where the quasi-agent 
does not profess to act as agent. One Roberts entered into a contract 
with the plaintiffs, intending to act for the defendants, but without being 
authorized, and without professing so to act. The Court of Appeal held 
that under such circumstances a ratification was possible, as a logical 
result of the established doctrines of undisclosed principal and ordinary 
ratification. Durant v. Roberts, [1900] 1 Q. B. 629 (C. A.) See 14 
HarvarD Law REVIEW, 153. It was said that as ratification was equiv- 
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alent to a prior command, the position of the defendants, on adopting 
Roberts’s act, was that of an undisclosed principal, who could sue or be 
sued on the contract. The fact that the plaintiffs did not know that the 
quasi-agent was acting for a third person made no difference, as that was 
always the case with an undisclosed principal, and that consequently, as 
far as the plaintiffs were concerned, their position was the same, whether 
Roberts had received his prior command actually, or fictitiously by rati- 
fication. It was further urged that professing to act as agent was only 
evidence of the vital requisite, namely, an intention to act as agent, and 
that all that was necessary was that Roberts did in fact act in behalf of 
the defendants. The difficulty with the first part of the argument rests 
in an assumption of the point at issue. If the defendants could have 
ratified Roberts’s act, they would have become undisclosed principals, as 
suggested, but is it possible to ratify an act done in one’s behalf, unless 
it is professed to be done in one’s behalf? This question is purely one 
of ratification, and not of undisclosed principal, and on appeal to the 
House of Lords the judges were unanimous in answering it in the nega- 
tive. Keighley, Maxsted & Co.v. Durant,[1901] A.C.240. The prob- 
lem is interesting, as there are no direct decisions on the point, and as 
the few casual dicta suggest opposite views. Bird v. Brown, 4 Ex. 798 ; 
Watson v. Swann, 11 C. B. n. s. 755. Unfortunately, also, the history 
of ratification, old as it is, does not throw a clear light on the subject. 

In the House of Lords the problem is discussed as a matter of inter- 
preting established definitions of ratification, and is argued on practical 
grounds. The words “ acting in behalf of,” for example, are construed 
as meaning necessarily “ professing to act in behalf of.” It is said that 
ratification is itself a fiction, that the doctrine of undisclosed principal is 
anomalous, and that to combine the two, and allow a stranger to become 
a party to a contract, merely because of an undisclosed intention exist- 
ing in the mind of one of those contracting, would be adding anomaly to 
anomaly, rather than correcting an anomaly. According to one judge, 
“it would enable one person to make a contract between two others by 
creating a principal, and saying what his own undisclosed intentions were, 
and these could not be tested.” The court’s line of argument, it is to 
be regretted, is not very clearly stated, the theory of ratification and of 
undisclosed principal, being constantly confused. It would seem that 
once given the problem, as one of ratification, no discussion of undis- 
closed principal is in point. If we have any chance for ratification, 
there can be no principal disclosed or undisclosed. The difficulty with 
the problem is that there is nothing in the law to show clearly whether 
a vital requisite is the intention to act as agent, or the profession of that 
intention to the third party. As a matter of definition it is purely a 
question of the interpretation of a few familiar phrases. The problem 
involves the still more perplexing problem as tothe relation of all con- 
cerned just before ratification. Videg HaRvARD Law REVIEW, 60. Per- 
haps the best view is that the contract between the third party and the 
agent is in the nature of an offer to the principal, which the latter may 
accept or reject by an election operating upon the previous unauthorized 
acceptance of the agent. According to this view, it would seem that in 
the principal case there could be no ratification, for surely the plaintiffs 
could not be said to be making an offer to the defendants, when they 
believed they were making a simple contract with Roberts. In the 
theories advanced there is a common attribute, namely, an attitude of 
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mind on the part of the third party toward some definite or indefinite 
quasi-principal. Accordingly it would seem that the quasi-agent must 
disclose the fact that he is acting in behalf of some one else, or, in other 
words, as the House of Lords decides, that for a valid ratification it is 
essential that the quasi-agent profess to act as agent. 





“ Boycotts.” — The case of Allen v. Flood, (1898) A. C. 1, has gener- 
ally been regarded not only as representing the law in England on the 
subject of malicious interference with business, but also as laying down 
principles applicable to the whole law of torts. The correctness of the 
decision on its own facts can never be denied in England ; but the recent 
case of Quinn v. Leathem (70 L. J. Rep. 76), also before the House of 
Lords, seems to diminish greatly its authority. 

Leathem, a butcher, employed workmen who did not belong to the local 
trades union. Representatives of the union demanded that Leathem 
cease to employ these men. On his refusal, they by various means in- 
duced several of his customers, and also several of his workmen, to leave 
him ; and thereby ruined his business. The most damaging measure 
taken by the union was to induce one of his principal customers, a 
butcher, named Munce, to cease taking meat from him, by-threats that 
they would call out Munce’s union employees. Leathem brought suit 
against several of the union leaders. for wrongful interference with his 
business, and recovered damages. The verdict was sustained by the 
courts in Ireland, and finally by the House of Lords. ; 

In Allen v. Flood, the plaintiffs were workmen who wére objectionable 
to other men employed by the same firm. The defendant, a delegate of 
the union to which the latter workmen belonged, represented to the em- 
ployers that unless the obnoxious men were dismissed all the men in his 
union would stop work. It was not clear whether the defendant merely 
communicated to the employers a resolution already formed by the mem- 
bers of the union to stop work unless the objectionable men were dis- 
charged, or whether he threatened that if the employers did not accede 
to his demands he would call the workmen out. In deciding Quinn 
v. Leathem, the lords take the former view, and treat the case as au- 
thority only for the proposition that a person who merely communi- 
cates facts, without using any threats, is acting lawfully, whatever his 
motives. It would seem, nevertheless, that the opinions of the majority 
in Allen v. Flood might well have been taken to lay down a doctrine broad 
enough to prevent recovery in a case like Quinn v. Leathem, except that 
they left open the question of the effect of a conspiracy. The Irish courts, 
in fact, thought it necessary to take advantage of the element of con- 
spiracy to distinguish A//en v. Flood. The House of Lords, however, 
treating that case with less respect, decline to rest their decision on the 
sole ground of conspiracy, and avoid giving any precise definition of its 
effect. They treat the defendants’ acts as illegal because they were in- 
tended to injure the plaintiff by ruining his business, and were of such a 
nature as the law would not under all the circumstances regard as justi- 
fiable, when so intended. 

The case of A/len v. Flood may be treated in two ways. It may be 
regarded as an authority for a general view of the law of torts, that an 
act not otherwise unlawful cannot be rendered so far wrongful, by the 
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presence of an express intention to damage some person, as to make it 
necessary for a defendant to show a good motive by way of justification. 
It can hardly be doubted that Lord Herschell took some such view. See 
11 HarvaRD Law REVIEw, 405. The result of the case, however, may 
be reached under the contrary theory of the law of torts, that every inten- 
tional infliction is actionable unless shown to be done with motives, or 
under particular circumstances, which the law treats as a justification. 
The aim of the defendant to strengthen his trades union may then be 
treated as a justification of his acts. It is presumably on this ground 
that Mr. Chief Justice Holmes, who has ably set forth the latter theory 
of torts in 8 HarvarD Law REVIEW, 1, approved the decision of A//en v. 
Flood in his dissenting opinion in Plant v. Woods, 176 Mass. 492, 504. 
The case of Quinn v. Leathem has a double effect. It effectually dis- 
credits the conservative view of the law of torts advocated by Lord 
Herschell. At the same time, it furnishes a weighty authority against 
the legality of the form of action by labor organizations commonly called 
a “boycott.” It is to be regretted, however, that the opinions of the 
lords do not go farther towards giving some satisfactory criteria for the 
guidance of the courts, and of the public, in dealing with matters of such 
serious importance. R. G. 


INTERSTATE COMMERCE AND THE ComMMoN Law.— The question 
whether, in the absence of congressional legislation, a court has juris- 
diction over interstate commerce has aroused much discussion. Some 
courts have held that there are no laws, except congressional enactments, 
which can affect such matters, and so long as Congress fails to act, inter- 
state carriers are free to carry on their business as they please. Swift v. 


Phila, & Reading R. R., 64 Fed. Rep. §9 ; 9 Harvarp Law REVIEW, 
217. On the other hand, it is said that there is in force throughout the 
country a national common law, which regulates the matter. J/urray v. 
C.& NV. W.R. R., 62 Fed. Rep. 24; 8 Harvarp Law Review, 168. 
As it has been thought necessary to go to either one of these extremes, 
it will doubtless be generally assumed that a recent decision of the 
United States Supreme Court has settled the controversy in favor of a 
national common law. Although there is no congressional statute which 
applies, the plaintiff, in the case in point, obtained a judgment in a state 
court for unreasonable discrimination in rates for interstate business. 
This judgment was affirmed in the Federal Supreme Court, which held 
that the state court had sufficient jurisdiction and authority. Western 
Union Teleg. Co. v. Call Publishing Co., 21 Sup. Ct. Rep. 561. A care- 
ful analysis of the opinion, however, shows that the decision is limited 
to the question of the liability of interstate merchants, and although the 
language of the court is very broad and general, it does not commit itself 
definitely concerning the existence of a general common law. 

It is well that the question has been left open for further discussion, 
as neither of the prevailing theories seems satisfactory. It would be an 
unfortunate result to hold that interstate carriers have the commerce of 
the country at their mercy, and that these carriers may refuse to serve 
when they wish and may charge whatever they see fit. 7 HarvarD Law 
REviEw, 488. On the other hand, the objection may be raised that the 
common law in force in each state is adopted by the state itself. If 
there is a general common law, it must issue from some sovereign power, 
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which, in this case, can only be the Constitution. As the existence of 
two systems of law, operating upon the same subject-matter within one 
state, seems fundamentally impossible, the logical result is that the Con- 
stitution has forced a system of common law upon all the states ; a doc- 
trine which receives but little support from that instrument. /orepaugh 
v. Del., Lack. & West. R. R., 128 Pa. St. 217. It does not seem neces- 
sary to go to either of these limits to support the principal case. The 
common law of the states, generally very similar, is sufficient to control 
interstate carriers. It is no more impossible for a state to forbid dis- 
crimination within its limits, although the contract contemplates an inter- 
state carriage, than it is to control a contract made within its jurisdic- 
tion concerning the sale of land in other states. In the light of these 
facts, failure by Congress to legislate can only be construed as an inten- 
tion to adopt existing conditions, and hence to leave interstate commerce 
to the care of state law. Smith v. Alabama, 124 U.S. 465. This view 
is possible under this’ last decision, and seems to avoid the dilemma 
which is supposed to have confronted the court. 


LIABILITY FOR DAMAGES CAUSED BY UNLAwFuL Acts. — The principle 
on which liability is imposed for damages resulting, as the unforeseen 
consequences of unlawful acts, has never been exactly defined. A recent 
decision suggests an important distinction between those cases where the 
unlawful act is morally wrong and those where it is merely in the nature 
of a public tort. Osborne v. Van Dyke, 85 N. W. Rep. 784 (Ia.). The 
defendant, while beating his horse with a pointed stick, slipped, and 
thereby accidentally struck the plaintiff. The court held that if the de- 
fendant was breaking a statute forbidding cruelty to animals, and the 
plaintiff's damage was a direct consequence of his act, he was liable even 
though the damage could not reasonably have been foreseen. 

It is commonly admitted at the present day that the general ground for 
liability in tort is damage directly caused to person or property by blame- 
worthy conduct on the part of another as regards that person or property. 
This principle seems to have been reached, both consciously and uncon- 
sciously, on the theory that human activity is to be encouraged, and, con- 
sequently, that loss should be allowed to rest where it falls, if the party 
causing it has been blameworthy towards the party damaged, only in 
having been active. Two exceptions to this rule, in cases of unlawful 
acts, apparently exist. In the first place, where a defendant is engaged 
in some act unlawful because of its morally wrong nature, he is made 
liable for any damage directly resulting from the act. Although consid- 
erable doubt has been thrown on this proposition, Terry’s Leading Prin- 
ciples of Law, 555, yet it appears to have been followed by the few deci- 
sions in point, and to have a rational foundation. ames v. Campbell, 5 
C. & P. 372. The reason for not holding liable a defendant who has 
merely been active in causing damage, namely, that human activity is to 
be encouraged, entirely fails where we find that the activity was of a 
criminal nature. In the second place, where there is a breach of a statute 
forbidding or ordering an act which is not immoral, but which constitutes 
merely a public tort, there is liability for damages resulting, provided the 
injured party is of that class which the statute was designed to protect. 
Gorris v. Scott, L. R. 9 Ex. Div. 125 ; Atkinson v. Newcastle Waterworks 
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Co., L. R. 2 Exch. 441. This limitation seems extremely wise, whether 
liability in such cases is founded on the statute of Westminster, ii. c. 50, 
in which case it would logically follow, or, as seems more probable, is 
purely judge-made. It would be impolitic, and contrary to the guiding 
principle of torts to hold one who, without moral wrong, broke a statute, 
of the existence of which he may have been ignorant, liable for damages 
not intended to be guarded against by the statute, and perhaps not to 
have been foreseen as possible. 

While most of the decisions accord with the principles here laid down, 
yet as the courts state no clear destruction between the two classes of 
cases, errors are likely to result. In the principal case, for example, the 
court supports its decision by citing cases where damage resulted from 
statutory torts. It is clear, however, that the statute here involved was 
not intended for the plaintiff’s protection, and, therefore, that the plain- 
tiff’s recovery, which seems proper, must depend on the fact that the 
defendant was committing a morally criminal act, and could properly be 
held to act at his peril. 


PURCHASER FOR VALUE, WITHOUT NOTICE, OF A POWER OF ATTORNEY. 
— The English court has recently decided that a dona fide purchaser for 
value of a power of attorney to convey property must hold such property, 
when conveyed, subject to equities of which he obtained notice subse- 
quent to the purchase of the power, but prior to the actual conveyance. 
London & County Banking Co. v. Nixon, [1901] 2 Ch. 231. A trustee 
gave the plaintiff bank as security equitable mortgages on certain lease- 
holds, which, unknown to the bank he held in trust, and in addition a 
power of attorney to three of the bank’s clerks to convey the titles to the 
leaseholds as the bank should direct. On hearing of the trust, the bank 
had the titles conveyed to itself. The court held that although the 
trustee’s legal titles were thereby transferred to the bank, the latter must 
hold them subject to the equity. While these circumstances have not 
before come up for decision, the principle applicable to them seems 
similar to that involved where shares of stock held in trust are sold to a 
bona fide purchaser, together with a power of attorney to transfer the 
legal title on the company’s books, or where similarly a simple chose in 
action is assigned by granting a power of attorney to sue. In all three 
cases the question is whether or not the power of attorney has conferred 
such legal rights that equity will not interfere. As regards the first of 
these cases the English court in 1865 held that, as the grantee of the 
power could obtain title by his own act, he took free of equities, a deci- 
sion which has since been neither expressly affirmed nor overruled. Dodds 
v. Hills, 2 H. & M. 424. As regards the second class of cases, where 
choses in action have been assigned, in England the assignee has been 
held to take subject to equities. Brandon v. Brandon, 7 D.M. & G. 
365. In America the conflict of authority is irreconcilable. Downer v. 
South Royalton Bank, 39 Vt. 25; Himrod v. Gilman, 147 Ill. 293. No 
conclusive reasons, however, have been advanced for either view. 

It has been generally admitted that, while, on the one hand, equity 
will not enforce, as against prior equities, any equitable rights which a 
bona fide purchaser for value may acquire, yet, on the other hand, it will 
not deprive such a purchaser of any legal rights he may obtain. The 
question at issue in these cases, then, seems to depend on the exact 
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nature of the right conferred by a power of attorney. It has been argued 
that the power to sue or to transfer title is a legal right, distinct from the 
ownership of the chose in action or the title, and that, as this right may 
be transferred at pleasure, its purchaser should be allowed to use it, and 
acquire rights under it, just as a dona fide purchaser of a legal title is 
absolutely entitled to the free use of his property. 1 HaRvARD Law 
REVIEW, 6, 7. 

This view is clearly correct in regarding the power of attorney as con- 
ferring a legal right, for it is a right recognized at law, and protected in 
equity only to the same extent as other legal rights. However, the 
extent of the right seems to be misconceived. The legal rights to bring 
suit or to transfer title are not severable from the ownership of the chose 
in action, or the title, nor can they be created in others by the owners of 
such property. They appear to be merely necessary legal incidents de- 
pendent on such ownership, and the grant of a power of an attorney effects, 
not a grant of them, but merely the grant of a legal right to represent 
the owner in using them. This right originated in the old law courts, 
where it was found that a suitor, through absence or ignorance, often 
needed some one to represent him. The method was suggested by the 
king’s manner of doing business, which he was himself unable to per- 
form. Pollock & Maitland’s History Eng. Law, 2d ed. ii. 227. But this 
legal power to represent another, which became greatly extended in 
scope, and was made irrevocable under certain circumstances, was always 
a mere power to take the grantor’s place to a limited extent, subject of 
course to all incident obligations, legal and equitable. If the above be 
a correct analysis, the court of equity, without interfering in the least 
with the legal right conferred on the grantee of a power of attorney to 
represent his grantor, may hold such grantee subject to equities existing 
against his grantor. The decision in the principal case is then right, 
and similar results should be reached in the other cases mentioned. 
Business usage pleads strongly for a different result, and the consequent 
right to assign choses in action more freely, but the recognition of a 
greater power conferred by the power of attorney than the right to re- 
present would be too serious a violation of principle for the courts to 
adopt without legislative authority. 


THE RIGHT TO Privacy. — There has existed no explicit authority for 
the right to privacy since the final decision in Schuyler v. Curtis, 147 
N. Y. 434. That decision, it is true, was rested on grounds which did 
not affect the main question, but other recent authorities have denied the 
existence of any such right. 13 Harv. Law REv. 415. It is, therefore, 
interesting to find the appellate division of the New York Supreme 
Court unequivocally affirming its former doctrine in a case not compli- 
cated by any possible breach of contract or confidence. The plaintiff, 
a young woman, asked for damages and for an injunction against the 
unauthorized use of her portrait by the defendant in advertising its busi- 
ness. A demurrer to her complaint was overruled. Roderson v. Rochester 
Folding Box Co.,64 App. Div. 30. 

The court rejects the principle that equity interferes only to protect 
property rights, and cites the cases of dead bodies. These cases would 
seem to be amply sufficient to dispose of the objection since, it is ad- 
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mitted, practically on all hands, that there is no property in dead bodies, 
and yet equity has frequently enjoined interference with them. 15 Harv. 
Law Rev. 64; Pierce v. Swan Point Cemetery, 10 R. I. 227; Meagher v. 
Driscoll, 99 Mass. 281. 

It therefore seems superfluous for the court to declare further that the 
plaintiff’s right to control the publication of her likeness may, if neces- 
sary, be considered as property. Extreme as the views of the court may 
appear, it is supported by some dicta. Corliss v. Walker, 64 Fed. Rep. - 
280, 282 ; Gray, J., dissenting, in Schuyler v. Curtis, supra. Moreover, it 
is not apparently inconsistent with the numerous cases in which the ne- 
cessity of property as a basis of jurisdiction has been laid down. The 
term, property, is nowhere clearly defined, and seems to mean no more 
than pecuniary interest as distinguished from private feelings. Kerr, In- 
junctions, p. 498; Emperor of Austria v. Day & Kossuth, 2 De G., F., & 
J.217, 241. Moreover, the “ property right ” need not be presently profit- 
able ; it is enough if it may be so in the future. Prince Albert v. Strange, 
2 DeG. & S. 652, 694; Gee v. Pritchard, 2 Swanst. 402, When the 
word has been extended thus far it seems quite possible to claim its 
protection for the right to privacy. Almost any right may become pecu- 
niarily profitable to its possessor. Again, if transferability be considered 
the essential of property, the right in question, granting its existence, 
seems in its nature quite as assignable as the right in private letters. 

If, however, the dictum of the principal case were accepted, it might 
be argued that a man’s property right in his features ought to survive 
him, and the case of Schuyler v. Curtis, supra, generally regarded as de- 
ciding the contrary, would be somewhat weakened. No one denies the 
desirability of a remedy in this class of cases. If it is to be given with- 
out legislation by the courts this should not be done by taking advan- 
tage of an elastic phrase, which already means so much that it means 
nothing. 


STaTUTORY RIGHTS OF ADVERTISERS. —A recent unreported Massa- 
chusetts decision, Martin v. Owens Bros. has directed attention to 
a peculiar section of the trademark statute of this Commonwealth, in 
which provision is made for the registering of a “form of advertisement.” 
Forms of advertisements have long been protected at common law under 
the rules of unfair competition, in which fraudulent intent, liability to 
deceive, and probable damage to the complainant are essential, as well as 
certain technical requirements by analogy to trademarks ; but this stat- 
ute omits all the foregoing requisites, and purports to afford protection 
to a bare form of advertisement, as such, without pretence of requiring it 
to indicate origin, proprietorship, or anything arbitrary or distinctive. 

The opinion of the court was rendered by Judge Loring, who, after 
explaining the nature of the advertising device, a “ Lucky Penny Pocket 
Piece,” and pointing out that the defendant had deliberately copied the 
plaintiff’s article to get the benefit of the latter’s trade, continued : — 

“The plaintiff is trying to get the monopoly of manufacturing and sell- 
ing, as a piece of merchandise, what is called by the counsel an advertis- 
ing device, and what, to my mind, would be more accurately described 
as an article of the nature of a ‘throw-in’ to attract customers. It is used 
in the same way that advertisements are used, to a certain extent, but 
does not advertise the plaintiff's goods, profession, work, or anything of 
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that kind, but is sold to others. The only way that you can get a mono- 
poly on an article of manufacture, as rightly stated by the defendant, is 
by a patent. 

“Tt is contended that the plaintiff originated certain phrases, . . . and 
that these phrases have caught the fancy of the people, so that they have 
become useful to the plaintiff as a means of selling his goods, and that 
by registering these phrases as an advertising device or ‘form of adver- 
tisement,’ under this statute, he has obtained the right in those phrases 
which he could not get in them as atrademark. But two difficulties arise 
which seem to me insurmountable. The plaintiff has no trademark right, 
because the device has not been used exclusively to denote his manufac- 
ture, and there is nothing about it which indicates that it was made by 
the plaintiff ; and the special features cannot constitute such indication, 
as their value is destroyed as a mark of plaintiff’s manufacture because 
not used exclusively in that connection. There can be no right to the 
exclusive use of those words or phrases, because they simply make state- 
ments of truth or fact. The statute gives a person a right to a form of 
advertising something of his own. Bill dismissed.” 

The decision is of value as being the only decision on this particular 
phase of this unique trademark statute, and because it holds that the 
designation of origin or ownership and a certain degree of originality are 
essential, even in a registered “form of advertisement.” G. H. M. 


CHOSES IN ACTION OF A BANKRUPT PASSING TO HIS ASSIGNEES. — 
The distribution of a bankrupt’s property ratably among his creditors 
has always been a principal object of bankruptcy legislation. To effect 
this the statutes have aimed at giving the bankrupt’s representatives 
control of all his valuable rights. By an early enactment the commis- 
sioners took what the bankrupt might “ lawfully depart withal.” 13 Eliza. 
c.7- By 5 Geo. II. c. 30, the bankrupt yielded all rights whereby he 
“hath or... may... expect any profit, possibility of profit, benefit, 
or advantage whatsoever.” Under such provisions, with the ancient ad- 
monition that the acts “shall be . . . largely and beneficially construed 
. . . for the aid, help, and relief of creditors,” 21 Jac. I. c. 19, few valu- 
able rights could be left to the bankrupt. 

Nevertheless, apart from statutory exemptions, two kinds of choses in 
action have never been held to pass to the assignees. Rights deriving 
their value from future acts of the bankrupt remain to him, because, as 
Lord Mansfield remarked, “the assignees cannot let out the bankrupt.” 
Chipendall v. Tomlinson, Cooke’s Bankrupt Laws, 1st ed., 260. By a 
second qualification, based on principles analogous to the common law 
rules against maintenance, the bankrupt keeps rights of action for per- 
sonal damages. Benson v. Flower, Sir W. Jones, 215; Jn re Haensell, 
gt Fed. Rep. 355. 

When one wrongful act injures both the person and the property of 
the bankrupt, there is considerable difficulty in applying these principles. 
If the damages arise ex delicto, apparently two actions can be brought, 
unless the result be greatly to harass the wrong-doer. Brunsden v. 
Humphrey, 14 Q. B. D. 141. In such a case a proper solution would be 
to allow one action to the assignee and one to the bankrupt. Yet for 
this no authority has been found except a dictum by Lord Bramwell in 
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Darley Main Colliery Co. v. Mitchell, 11 App. Cas. 127, 144. Where, 
however, the action is not divisible, probably the jury may be compelled 
to apportion the damages. Certainly this is true in many American 
states. 28 Am. & Eng. Enc. of Law, 1st ed. 395. The rules against 
maintenance to-day would hardly prevent suit on the whole claim by the 
assignee as trustee for himself and the bankrupt. This procedure ap- 
pears free from technical and practical difficulties. 

A recent English case is interesting as involving these questions. ose 
v. Bucket, 17 T. L. R- 544. In an action for trespass to land and con- 
version of goods, the principal damages claimed were for personal annoy- 
ance. The trial judge, on application made before the jury were sworn, 
ordered the action stayed because the plaintiff was adjudged a bankrupt 
after the action accrued. The court of appeal reversed the decision, 
saying the “essential cause of action ” was the “ primary personal injury 
to the bankrupt.” It would seem that on proper motions two actions 
might have been ordered, or, at least, that the damages might have been 
apportioned. The decision, however, follows earlier cases in making the 
character of the main portion of the damages the test of the rights of the 
bankrupt and his assignees. Brewer v. Dew, 11 M. & W. 625. It is to 
be regretted that the court was unable to find a more accurate rule. 


PUBLICATION OF A LIBEL BY DICTATION TO A STENOGRAPHER. — The 
court of appeals of Maryland has recently decided that the dictation by 
the defendant of libellous letters to a stenographer by whom they are 
subsequently typewritten and transmitted to the plaintiff is a publication 
of a libel. Gambrill v. Schooley, 48 Atl. Rep. 730. In view of the pre- 
sent almost universal method of indirect correspondence the decision is 
of great importance to the business community. Little authority is to 
be found directly on the point. An English case is cited in support of 
the decision, but the Supreme Court of New York has reached an oppo- 
site result. Pud/man v. Hill, [1891] 1 Q. B. 524; Owen v. Ogilvie Pub. 
Co., 32 N. Y., A. D. 465. 

As in the principal case, the plaintiff was the addressee of the libel- 
lous letter, the publication if any must have been to the person to whom 
the words were spoken. Hence the question involved must be distin- 
guished from that raised in two other classes of cases. It is not a case 
of privileged communication. In those cases the same policy, which 
demands that the communications be privileged, requires that the method 
of making them be not narrowly restricted. And if incidentally, in the 
usual course of communication, a subsidiary publication be made, that 
too should be privileged. Here, at all events in the absence of malice, 
there should be no liability. Boxsius v. Fréres, [1894] 1 Q. B. 842. On 
the other hand, the cases in which the defendant procures another to 
publish the former’s words are not authorities for the principal case. 
There is always in those cases a publication of words a/ter'they have 
been reduced to writing, and the question is merely as to responsibility. 
Pullman v. Hill, supra, falls within this class. The defendant was there 
liable at all events for the publication to the plaintiff’s clerks who read 
the letter. Delacroix v. Thevenot, 2 Stark. 63. The decision, therefore, 
not necessarily involving the point at issue, lends little support to the 
principal case. 
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That there was in the principal case a publication of defamatory words 
is not doubted, but it is by no means clear that there was a libel at all 
as distinguished from a slander. Lord Esher defines the publication of 
a libel as “ The making known the defamatory matter after it has been 
written. ...” It involves the idea of a manuscript written by the de- 
fendant or in his hands, and through his fault communicated to a person 
other than the one defamed. Odgers, Libel and Slander, 3d ed., 170, 171. 
In the principal case, however, these requirements are not fulfilled. 
When the words were uttered, no writing was in existence. That was 
only created subsequently, and then not by the defendant, but by the 
very person to whom it is contended the libel was published. That 
there cannot be a publication of a writing that has no existence is obvi- 
ous. It follows that there was a publication by the defendant of words 
merely, and that the action should have been for slander and not for 
libel. Odgers, Libel and Slander, 3d ed., 174. 

The distinction suggested is technical but it leads to important prac- 
tical results. A libel is actionable without proof of special damage, 
but a slander is not unless the words are actionable fer se. Accord- 
ingly, if the proper action is for libe] the employer must be held in every 
case, whereas if for slander, he would rarely if ever be liable, unless 
the words were actionable fer se, since he is not as a rule liable for re- 
petitions. Shurtleff v. Parker, 130 Mass. 293. Sound public policy 
demands the latter result. Ifthe law allows a communication to be 
made it seems sensible that it should be made according to the usual 
method of transacting business, and the welfare of the business com- 
munity requires that acts so done shall not become the basis of litiga- 
tion. On the other hand, it is urged that business necessity must not 
be made an excuse for licensed defamation. The observance of the 
distinction between libel and slander here suggested will result in a satis- 
factory compromise between these extremes. The liability of employers 
is limited to cases in which ordinary good taste and often common 
decency would forbid indirect communication, while the general public 
suffers no undue hardship, since in aggravated cases the action for 
slander still remains. 


RECENT CASES. 


ADMINISTRATIVE LAW— CONTRACTS — BOND OF INDEMNITY FOR NOT LEVYING 
EXxEcuTION. —A sheriff was in honest doubt as to whether a fer? facias, valid on its 
face, was issued within the time allowed by law. The defendants gave the sheriff a 
bond of indemnity with condition to save him harmless in not making the levy. edd, 
that the bond was valid. Ray v. McDevitt, 85 N. W. Rep. 1086 (Mich.). 

The current of authority supports the view that an instrument is void if given to 
indemnify an officer of the court against loss resulting from failure to execute process, 
which is on its face such as the court could legally have issued. Denson v. Sledge, 
2 Dev. Law(N. C.) 136; contra, Randle v. Harris,6 Yerg. (Tenn.) 508. In such 
cases, good faith of the officer has generally been held immaterial. Harrington v. 
Crawford, 136 Mo. 467 ; contra, Joyce v. Williams, 1 Tayl. (N. C.) 27. To enable 
courts to enforce their judgments, the law protects an officer in executing a writ good 
on its face. FREEMAN, EXECUTIONS, 3d ed., § 101. When an officer is thus pro- 
tected, a contract to save him harmless in not obeying the writ encourages disobedi- 
ence of the order of the court, and therefore is clearly against the policy of the law. 
A contract to indemnify the officer against the consequences of executing a similar 
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writ stands on a different footing, and may be valid if made with dona fide intention of 
securing a legal right. Placket v. Gresham, 3 Salk. 75. 


ADMIRALTY — SALVAGE — LIABILITY OF PERSONS BENEFITED. — Government 
stores were shipped on a chartered vessel, subject to stipulations under which the 
charterers were responsible for their safe delivery. The vessel came into collision and 
required salvage assistance. The salvors, after refusal of compensation by the gov- 
ernment, brought an action iz personam against the charterers. //e/d, that the action 
lies. Zhe Cargo ex Port Victor, [1901] P. D. 243. 

The decision represents the tendency to follow equitable rather than common-law 
principles in the administration of maritime law. Zhe Juliana, 2 Dods. 504, 520, 521. 
The salvors, having neglected to pursue their action zz vem against the stores, and being 
unable to proceed 7” personam against the government, would lose their reward unless 
enabled to reach the defendants; and the latter, although not holding the legal title, 
have enjoyed the benefit of the salvage services by reason of their responsibility for 
the safety of the property salved. The decision, in holding that liability to the sal- 
vors’ claim is not confined to the legal owners, but extends to persons interested in the 
preservation of the property, follows the case of Zhe Five Steel Barges, 15 P. D. 142. 
Difficulty, however, may be found in defining interests liable for salvage services. A 
Scottish decision has allowed salvage against a common carrier. Duncan v. The Dun- 
dee, etc., Co., 15 Scot. L. R. 429. Insurers and bottomry bondholders would seem to 
be equally liable, while the cases of mortgagees and lienholders may properly be dis- 
tinguished. No decisions except those cited have been found. 


AGENCY — RATIFICATION — UNDISCLOSED PRINCIPAL. — One Roberts, intending 
to act in behalf of the defendants, but without their authority and without professing 
to act as an agent, entered into a contract with the plaintiff. //e/d, that the defendants 
could not ratify Roberts’s act, so as to become privy to the contract. Keighley, Max- 
sted & Co. v. Durant, [1901] A.C. 240. See NOTES, p. 221. 


BANKRUPTCY — PREFERENCES — SURRENDER A CONDITION OF PROVING CLAIM. 
— In the usual course of business, creditors received payments from an insolvent 
debtor, against whom a petition in bankruptcy was filed within the four months suc- 
ceeding. /e/d,that under the act of 1898 these payments must be surrendered before 
proof for the remainder of the creditors’ claim can be allowed. Pirie v. Chicago Title 
& Trust Co., 21 Sup. Ct. Rep. 906. 

This case, in which the Supreme Court follows a majority of the previous decisions 
of the lower courts, is noteworthy as marking a departure in bankruptcy law. Jn re 
Ratcliff, 107 Fed. Rep. 80; BRANDENBURG, BANKR., 2d ed.. 520. The law of pre- 
ferences began with Lord Mansfield’s decisions holding certain payments voidable 
by a bankrupt’s assignees as.fraudulent and illegal. The novel doctrine was strictly 
limited by English courts and slowly extended by Parliament. LOWELL, BANKR., 
ch. v. Preferences received by a creditor having no reasonable cause to believe a 
preference was intended have probably never been illegal in England, and the surrender 
of legal preferences never a condition of proving remaining claims. See /x re Hall, 
2 N. B. N. Rep. 1126. Until the present act the law in the United States relating to 
preferences was in this respect substantially like contemporaneous English law. The 
statute of 1898 provides (? 57 g) that “The claims of creditors . . . shall not be 
allowed unless .. . [they] surrender their preferences.” This unambiguous clause 
seems to cover preferences received as payments in the usual course of business. 
Although the result is unsatisfactory in practice the defect in the act is properly one 
for the legislature to remedy. 


BANKRUPTCY — PROPERTY PASSING TO ASSIGNEES— CHOSES IN ACTION. —In an 
action for trespass to land and conversion of goods the principal damages claimed were 
for personal annoyance. On motion made before the jury was sworn, the trial judge 
ordered the action stayed, because the plaintiff had been adjudged a bankrupt after the 
suit was begun. //e/d, that the ruling was incorrect, on the ground that such an 
action does not pass to the plaintiff’s assignees in bankruptcy. Rose v. Bucket, 17 
T. L. R. 544 (C. A.). See NoTEs, p. 229. 


BANKRUPTCY — PROVABLE CLAIMS — CONTINGENT LIABILITIES. — He/d, that the 
present value of an annuity, calculated by life-tables, is a claim provable in bankruptcy. 
Cobb v. Overman, 109 Fed. Rep. 65 (C. C. A., Fourth Circ.). 
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A petition in bankruptcy against an indorser of a promissory note was filed before 
the note matured. e/d, that the holder’s claim against the indorser is provable in 
bankruptcy. Moch v. Market St. Nat. Bank, 107 Fed. Rep. 897 (C. C. A., Third 
Circ. ). 

Although modern bankruptcy legislation aims to discharge all liabilities save those 
excepted because of public policy, express provisions for proving all contingent claims 
capable of present valuation are omitted, perhaps inadvertently, from the act of 1898. 
The act therein differs from the acts of 1841 and of 1867, and from moder English 
Statutes. See 14 HARV. LAw REV. 372. However, § 63a (4) of the act of 1898, pro- 
viding that “debts. . . may be proved... which are... founded upon an open 
account or upon a contract express or implied,” if liberally interpreted would probably 
include most contingent liabilities. Unfortunately, clauses relating to provable claims 
have usually been construed very narrowly, frequent protests of judges and text-writers 
notwithstanding. Ax parte Groome, 1 Atk. 114; LOWELL, BANKR. §§ 164 ef seg. 
But in the principal cases the federal courts are not bound directly by authority, as 
exactly the same question could not arise under the act of 1841 or of 1867, and 
apparently did not under the act of 1800. Cf Marks v. Barker, 1 Wash. C. C. 178. 
Accordingly, although the cases depart from the former spirit of construing similar 
clauses, neither the result nor the process of reaching it is much to be regretted. 


ConFLIcT oF LAWs — BILLS AND Notes — Capacity. — A married woman, 
domiciled in New Jersey and there incapable of contracting, made in that state a note 
payable to her husband for his accommodation, and he negotiated the note in New 
York, where the wife was under no incapacity. Ae/d, that New York is the place of 
contract and its law applies. Zhompson v. Taylor, 49 Atl. Rep. 544 (N. J., C. A.). 

Though the state of the English law is rather doubtful, in America it is well settled 
that the ex loci contractus controls capacity to contract. Bowles v. Fields, 78 Fed. Rep. 
742; see 10 Harv. Law Rev. 168. There is some authority for applying the /ex 
domicilit where the person whose capacity is in question, being in his own state, has 
procured the contract in another state by agent. Freeman’s Appeal, 68 Conn. 533. 
According to the better opinion, however, these cases should form no exception to the 
general rule. Milliken v. Pratt, 125 Mass. 374. The result in the principal case may 
be reached in two ways. There is authority for holding that accommodation paper 
has no validity till negotiation. Whitten v. Hayden,7 Allen, 407. The other view finds 
an obligation, but a defence of a strictly personal character in favor of the maker. 
Moore v. Baird, 30 Pa. St. 138, semble. If the note has no validity till negotiation, 
the principal case is clearly right. Under the second view, the note, by reason of the 
incapacity, is worthless till carried out of New Jersey, but the maker, having authorized 
a negotiation of it in New York, has in effect adopted it there by agent as her note 
and cannot rely on her New Jersey incapacity against a New York holder. 


CONTRACTS — CONSTRUCTION — “ ENGAGE AND EMPLOoy.” — By a contract in writ- 
ing the defendant “ agrees to engage and employ ” the plaintiff for a fixed term as a 
representative salesman and “further agrees to remunerate him.” The plaintiff was 
dismissed from service but the stipulated salary was offered him. é/d, that no action 
lies for breach of the contract. Turner v. Sawdon, 49 W. Rep. 712 (Eng., C. A.). 

No authority has been found exactly in point. “Employ” may mean either to pro- 
vide actual work, or to retain in service without being bound to provide work, as 
when a family physician is employed at an annual salary. See Emmens v. Elderton, 
4 H. L. Cas.624. In either case the court’s decision that the contract is fulfilled by 
mere payment would seem unsound. Ordinarily if wages are paid the employee 
would suffer no damages by dismissal, but this would not always be true. Thus, to 
employ an actor imports the obligation to give him opportunity to appear before the 
public. Fechter v. Montgomery, 33 Beav. 22, 26; Bunning v. Lyric Theatre, 71 L. J. 
Rep. 396. Similarly there might be cases where the loss of business connection with 
the employer would be a substantial injury. It would seem therefore that in the 
absence of evidence to the contrary the parties should be presumed to have used “ em- 
ploy” in accordance with the probable business understanding of the word, and that 
in severing all connection between himself and the plaintiff, the employer broke his 
contract. 


CORPORATIONS — ULTRA VIRES— UNAUTHORIZED USE OF REAL EsTATE.—A 
corporation, empowered to erect and operate safety-deposit vaults and authorized to 
possess real estate necessary for the transaction of its business, built a fourteen-story 
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office-building which contained but one safety-deposit vault. ée/d, that the lessee of 
a room in the building could not plead w/tra vires in an action to recover rent, since 
that plea can be interposed in a collateral proceeding only when the corporation is 
alleged to have performed an act which it was not under any circumstances authorized 
to perform. Rector v. Hartford Deposit Co., 60 N. E. Rep. 528 (IIl.). 

The mere fact that a corporation has acquired more real estate than its charter 
authorizes does not annul its title. Fayette Land Co. v. Loutsville, etc., R. R. Co., 
93 Va. 274, 285 et seg. ; Mallett v. Simpson, 94 N. C. 37. If its holdings, however, are 
clearly in excess of what is authorized by its charter, the state may interfere. People 
v. Pullman's, etc., Co., 175 Ill. 125, 142. The usurpation of unauthorized functions in 
the principal case would seem to be sufficient to justify such action by the state, and 
almost enough to fulfil the requirements laid down by the court for a collateral attack. 
The tendency of recent decisions, however, has been to limit the scope of the plea of 
ultra vires and to refuse on equitable grounds to allow it when one party has received 
the entire benefit of the contract and seeks to avoid assuming the burden. Bath Gas- 
light Co. v. Claffy, 151 N. Y. 24, 36. The result reached in the principal case seems 
clearly right, though this latter ground is perhaps a more satisfactory basis of decision 
than that given by the court. 


CRIMINAL LAW — HUSBAND AND WIFE — PRESUMPTION OF MARITAL COER- 
cion. —A wife was indicted for carrying a weapon into a jail with intent to facilitate 
the escape of her husband. eé/d, that the offence was committed in the husband’s 
presence and that the presumption of coercion thus arising is not rebutted by the cir- 
cumstance of the husband’s imprisonment. State v. Miller, 62 S. W. Rep. 692 (Mo.). 

With the modern development of the rights of married women all satisfactory reason 
for the presumption of marital coercion has disappeared, and courts have shown a 
commendable tendency to limit the rule, until little of it remains. STEPHEN, Dic. 
Crim. LAw, 5th ed.,-399; United States v. De Quilfeldt, 2 Cr. L.Mag. 211. So farfrom 
following this tendency, the principal case seems to be an unwarrantable extension of 
the doctrine. The intention was formed, the execution of the crime begun and all 
but completed outside the jail, and the fact that the defendant came into her husband’s 
actual presence simultaneously with the completion of the crime can hardly justify the 
presumption in question. Quinlan v. People, 6 Parker, C. C.1. If, on the other 


hand, the presumption is raised out of a constructive presence, it was for the jury to 
determine whether she was so far within the range of his control as to afford ground 
for presuming coercion. Commonwealth v. Daley, 148 Mass. 11. Even if coercion 
could be presumed, slight circumstances will rebut it, and the jury should have been 
allowed to decide whether the husband’s helpless situation was sufficient to do so. 
Ch. Reg. v. Pollard, 8 C. & P. 553. 


CRIMINAL LAw — LARCENY — INNOCENT AGENT. — The defendant pointed out 
and, without taking possession, purported to sell to an innocent purchaser, a horse 
which he did not own. Later the purchaser took possession of the horse in an adjoin- 
ing county. /e/d, that the defendant was guilty of larceny in the latter county. Wadls 
v. State, 63 S. W. Rep. 328 (Tex. Cr. App.). 

Cases exactly parallel seem to be almost entirely confined to the state of Texas. 
On similar facts the same court formerly reached an opposite conclusion, holding that 
there was no larceny because possession of the property was not taken by the accused. 
Lott v. State, 20 Tex. Cr. App. 230. This case, however, was immediately overruled, 
and the doctrine of innocent agent rightly applied. Doss v. State, 21 Tex. Cr. App. 
505. The fraudulent sale of another’s property does not of itself make the seller 
guilty of larceny. Hardeman v. State, 12 Tex. Cr. App. 207. But as soon as actual 
possession is taken by the innocent purchaser the crime is complete. The taking by 
the purchaser is coupled with the azimus furandi of the seller, for the law, to avoid 
the anomaly of a crime without a criminal, makes the act of the innocent agent the 
act of the principal. 1 BisH. CRIM. Law, 7th ed., § 651; People v. Adams, 3 Denio 
190. Although the instances in which this doctrine has been applied to larceny are 
few, its applicability has long been recognized. 2 East, P. C. 555. 


DrvorcE — FoREIGN DECREE — DoMICIL — JURISDICTION. — In asuit for divorce 
the respondent set up a previous divorce obtained by himself in another state. The 
court found from the evidence that he had not acquired such dona fide residence in 
the other state as to give its courts jurisdiction under the laws of that state. /e/d, 
that the foreign decree is not entitled to faith and credit. Be// v. Bell, 21 Sup. Ct. 
Rep. 551. See NoTEs, p. 66. 
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Equity — INJUNCTION — PERSUADING ANOTHER TO BREAK HIS CONTRACT. — 
The plaintiff’s apprentices were under contract not to connect themselves with trade 
unions. The defendant had persuaded some of them and was persuading others to 
join his union. é/d, that the defendant was properly enjoined from further endeav- 
oring to persuade the apprentices to join a union. Flaccus v. Smith, 48 Atl. Rep. 
894 (Pa.). 

The doctrine that a tort liability exists for persuading a third person to break a 
contract with the plaintiff, is probably established in England. Lumley v. Gye, 2 E. 
& B. 216. It has generally but not universally been accepted in this country. Bixdy 
v. Dunlap, 56 N. H. 456; contra, Boyson v. Thorn, 98 Cal. 578. The principal deci- 
sion is interesting as apparently the first application of the remedy of injunction to 
this kind of case, and will probably be followed in those jurisdictions where the doc- 
trine of Lumley v. Gye, supra, prevails. The inadequacy of the legal remedy is the 
test that determines the right to an injunction. Mayor, etc., v. Gardner, 33 N. J. Eq. 
622. The acts of the defendant constituted repeated injuries to the contract rights 
of the plaintiff, and to put him to his legal remedy would be to compel him to bring 
a number of small actions. The analogy is strong to repeated trespasses upon land, 
where equitable relief is allowed. Cf AM/ills v. New Orleans Seed Co., 65 Miss. 391. 
Moreover the damage suffered by the plaintiff from the unionizing of his apprentices, 
while real and substantial, is extremely difficult of pecuniary estimation. This also 
entitles him to equitable relief. Ayers v. Kalamazoo Buggy Co., 54 Mich. 215. 







Equity — RIGHT TO PRIVACY — USE OF PORTRAIT. — He/d, that a demurrer to 
a complaint asking for an injunction against the unauthorized use of the plaintiff’s 
portrait for advertising purposes was rightly overruled. Roberson v. Rochester Folding 
Box Co., 64 N. Y. App. Div. 30. See NorTEs, p. 227. 








EsTOPPEI.— REPRESENTATION INDUCED BY TRICK— ABSENCE OF INTENT TO 
DECEIVE PLAINTIFF. — Z., owing money to the plaintiff, promised to deposit it with 
the defendant. Without making a deposit, Z. induced the defendant to give the 
plaintiff a fictitious credit, the defendant believing Z.’s assertion that the plaintiff under- 
stood the arrangement. The plaintiff, however, relied on this credit to his damage, 
and now sues the defendant for the amount of the credit. Aée/d, that the defendant 
is not estopped to deny the genuineness of the credit. Modern Woodmen v. Union 
Nat. Bank, 108 Fed. Rep. 753 (C. C. A., Eighth Circ.). 

One who makes false representations to another, intending that they be acted 
upon in a certain way, is estopped to set up the truth to the injury of that other after 
he has so acted. Parlin v. Stone, 48 Fed. Rep. 808. This rule prevails even though the 
representation is induced by the trick of athird person. Jz re Bahia, L. R. 3Q. B. 584. 
Furthermore, an intention to cause the action produced, or even to cause the plaintiff 
to act at all, is not necessary; if the natural and probable result of the representation 
is a detrimental change of position by the plaintiff, the rule of estoppel applies. Seton 
v. Lafone, 19 Q. B. Div. 68; Caswell v. Fuller, 77 Me.105. The principal case seems 
to come within the above rules, and the defendant therefore should be estopped. 
Cornish v. Abington, 4 H. & N. 549. The court was undoubtedly the less willing to 
find an estoppel, since the plaintiff’s actual injury was slight, whereas the damages in 
such case, according to the settled rule, would be the amount he would have received 
if the representation had been true. Casco Bank v. Keene, 53 Me. 103. See EWART 
ON ESTOPPEL, p. IgI. 


EVIDENCE — PEDIGREE — DECLARATIONS OF FOSTER PARENTS. — On the ques- 
tion whether A was the father of B, the plaintiff offered declarations of B’s foster par- 
ents, since deceased, who were not related to A or B. Se/d, that the declarations 
were admissible. A/ston v. Alston, 86 N. W. Rep. 55. (Ia.). 

Anciently, on pedigree questions, general community reputation was allowed; later, 
only declarations from those in the family or otherwise specially fitted to speak. 
HvuBBACK, EvIb. Suc. 653. See Whitelocke v. Baker, 13 Ves. Jun. 511, 514. The rule 
settled for England nearly a century ago confines the class of declarants to those 
related by blood or closely by marriage to one whose pedigree is in question. Johnson 
v. Lawson, 2 Bing. 86. If this rule, justly recommended as at once certain and intel- 
ligible, is to be relaxed at all, the declaration in the principal case is, in reason, admis- 
sible. Many American courts, while excluding declarations of mere neighbors or 
acquaintances, attempt to rationalize the English restriction by language approving 
declarations of all persons who, having lived in the family, may be supposed to know. 
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Chapman v. Chapman, 2 Conn. 347. These dicta are disapproved by as many others. 
Flora v. Anderson, 75 Fed. Rep. 217, 222. One decision, though not mentioning the 
point, and incorrect for another reason, involves an affirmance of the English rule. 
Blackburn v. Crawfords, 3 Wall.175. That the principal case is, unfortunately, contra 
illustrates the unsatisfactory technical nature of the law of evidence for present day 
purposes, and the desirability of a scientific restatement. 


EVIDENCE — PEDIGREE — STATUTES OF INHERITANCE OF BASTARDS.—On an 
issue of descent under a statute which makes a bastard heir of his father, the plaintiff 
offered hearsay declarations that the late owner of the property claimed was his 
father. Held, that the declarations were within the pedigree exception to the rule 
against hearsay. A/ston v. Alston, 86 N. W. Rep. 55 (Ia.). 

The pedigree exception as it has always existed in England, serves to admit declara- 
tions of family matters only when bearing on some question of legitimate relationship. 
Crispin v. Doglioni, 3 Sw. & Tr. 44. American courts, less strict, incline to admit 
declarations on any matter of family history which is relevant to any question in the 
case. Juve Hurlburt’s Estate, 68 Vt. 366. Contra, Town of Union v. Town of Plain- 
field, 39 Conn. 563. This practice, traceable to a misleading passage in Greenleaf, is 
defended to-day as within the spirit of the exception; since in respect to the trust- 
worthiness of the evidence, there is no rational distinction between pedigree cases in 
the narrow sense and others. 1 GREENL. Ev., 16th ed., § 114 g. An answer, aside 
from authority, is that this exception to the rule excluding hearsay is technical, not 
rational, and without any “ spirit” to extend. The principal case might be supported 
on the ground that the statute creates a pedigree relationship. orthrop v. Hale, 76 
Me. 306. But in interpreting these statutes the better rule is that they do no more 
than they purport; they merely give bastards lineal inheritance. Svevenson’s Heirs v. 
Sullivant, 5 Wheat. 207, 260. In this view they no more affect relationship than would 
like statutes providing for inheritance by servants. A contrary decision in the princi- 
pal case would therefore have been more satisfactory, and would have rested on good 
authority. Flora v. Anderson, 75 Fed. Rep. 217. 


FIXTURES — CONDITIONAL SALE OF FURNACE— REAL EsTATE MORTGAGE — 
PURCHASER AT FORECLOSURE SALE. — A furnace, scld and installed under a con- 
tract providing for its return if not up to requirements, was in fact below the standard. 
The defendant bought the premises at a foreclosure sale under a real estate mortgage, 
given before the furnace was installed. e/d, that the furnace passed with the realty 
to the purchaser, though it had retained its chattel character as between vendor and 
mortgagor. Fudler-Warren Co. v. Harter, 85 N. W. Rep. 698 (Wis.). 

The court rests its decision on the Massachusetts doctrine that all chattels affixed 
to realty go to a prior real estate mortgagee, contract or chattel mortgage between 
vendor and mortgagor notwithstanding. Clary v. Owen, 15 Gray 522. According 
to the more equitable theory of Vermont and New Jersey, the prior real estate mort- 
gagee is not preferred to the holder of an incumbrance on a chattel affixed to the 
realty subsequently to the mortgage, unless the removal of the fixture would decrease 
the original value of the mortgage security. Davenport v. Shants, 43 Vt. 546; Camp- 
bell v. Roddy, 44 N. J. Eq. 244. It does not appear that the defendant at the time of 
purchase knew of the contract concerning the furnace. If he did not, the result may 
be supported on the ground that the position of the defendant is stronger than that 
of the mortgagee. The latter advanced no money relying on the fixture as security; 
the former, buying the premises as they stood, would be in effect a purchaser for value 
without notice, and as such should be protected. This distinction seems never to 
have been drawn by the courts. See 10 Harv. Law REV. 190. 


INTERNATIONAL LAW— EFFECT OF CESSION ON EXISTING LAws—ImMpPporT Dvu- 
TIES. — Under orders issued by the President, duties were collected on goods imported 
by the plaintiff into Porto Rico from the United States, after the cession of that island, 
and before the passage of the act of Congress establishing a Porto Rican tariff. 
f7eld, that the goods were entitled to entry free of allduties. Dooley v. United States, 
21 Sup. Ct. Rep. 762. See NorEs, p. 220. 


INTERNATIONAL LAW— ENEMY CHARACTER — DOMICILE OF CORPORATION. — 
A mining company incorporated in Natal was granted letters of incorporation in the 
Transvaal, where its mine was situated, and was registered in Pretoria. After the 
outbreak of war the company shut down the mine, intending not to work it during 
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the war, but kept its property and retained its resident manager. //e/d, that the com- 
pany had only a commercial domicile in the Transvaal, and that this did not invest it 
with enemy character. Vigel Gold Mining Co., Lim. v. Hoade, 17 T. L. R.711. 

The status of the corporation and not that of its members was in question, and in the 
case of corporations, as in that of individuals, enemy character is determined by domi- 
cile. Society, etc.,v. Wheeler, 2 Gall. 105, 131; Zhe Danckebaar Africaan, 1 Rob. 107. 
Even if the plaintiff company be regarded as merely commercially domiciled, it takes 
enemy character on the outbreak of war, for when a foreign corporation establishes a 
permanent agency in a State, it is, in time of war, as to the business transacted there, in 
the same position as a domestic corporation. JJartine v. International Life Ins. Soc., 
53 N. Y. 339. Yet the law covering such a company as the plaintiff in the principal 
case is stronger still. An incorporated company which takes letters of incorporation 
in a second state, has a separate legal domicile in that state. Martin v. Baltimore & 
Ohio R. R. Co., 151 U.S. 673. The plaintiff company must therefore be regarded as 
having enemy character. The court professes to bring the case within the rule of 7e 
Venus, 8 Cranch 253. In that case the owner had abandoned his foreign domicile and 
business dona fide; but in the principal case there was nothing equivalent to such 
abandonment by the corporation. The decision can be explained only by the sup- 
posed humanitarian tendency of the present day in applying the rules of war. 


INTERNATIONAL LAW— INSURANCE BY DOMESTIC COMPANY ON ENEMY PRO- 
PERTY. — PUBLIC PoLicy.— Gold, the property of a Transvaal mining company, was 
insured with British underwriters against capture, amongst other risks, during transit 
from the mines in the Transvaal to the United Kingdom. The gold was seized by the 
government of the Transvaal, at a time when the Transvaal troops were in the field, 
and war was imminent, though before the declaration of war. Action was brought on 
the policy. e/d, that the insurance of the plaintiff’s property against such a seizure 
was not against public policy and the action is maintainable. Driefontein, etc., Mines, 
Lim. v. Janson, [1901] 2 K. B. 419. 

Acts done in contemplation of war are, if war ensues, regarded as if done in time 
of war. Zhe Jan Frederick, 5 Rob. 128; The Boedes Lust, 5 Rob. 233. The ques- 
tion, then, is whether it is against public policy for an insurance company to insure an 
alien enemy against seizure of his property by his own government. No decided case 
covers this. Ithas been held that insurance of an enemy’s subject against capture of his 
goods by ships of the insurer’s government is void. Furtado v. Rogers, 3 B. & P. 191; 
Gamba v. Le Mesurier, 4 East 407. The ground of the decisions was that a state 
could not put the same pressure on its enemy if the enemy knew it would be re- 
couped at the end of the war by subjects of that state. This principle applies with 
equal if not greater force to insurance on goods seized by the government of the 
assured. Payment of such insurance would be relieving the enemy’s subject from 
the pressure put upon him by his own government to carry on the war, and would 
in effect be paying the enemy’s expenses. On principle and authority the case is 
wrong, though it has the practical advantage of affording relief to commerce. 


INTERSTATE COMMERCE — UNREASONABLE DISCRIMINATIONS — JURISDICTION 
OF STATE CourT. — He/d, that unreasonable discrimination by an interstate telegraph 
company is unlawful at common law and that the state court has jurisdiction. Western 
Onion Tel. Co. v. Call Publishing Co., 21 Sup. Ct. Rep. 561. See NoTEs, p. 224. 


PROPERTY — FIXTURES — ELECTRIC LIGHT FITTINGS. — He/d, that where a hotel 
containing electric light fittings is sold under foreclosure, the fittings pass as a part of 
the realty. Canning v. Owen, 48 Atl. Rep. 1033 (R. I.). 

There is considerable confusion as to what chattels annexed to the realty will pass 
as fixtures. The view most generally held is that, as between vendor and vendee, 
or mortgagor and mortgagee, whatever is annexed to the freehold by the owner with 
the intention that it be used and enjoyed permanently in connection therewith, passes 
with a conveyance of the realty. Holland v. Hodgson, L. R. 7 C. P. 328. In most 
American jurisdictions and in Scotland an exception has been made of gas fittings, 
and similarly of electric light fittings, which are considered personalty. Vaughen v. 
Haldeman, 33 Pa. St. 522; Nisbet v. Mitchell-Innes, 7 R. 575. In England and in 
Kentucky the decisions are in accord with the principal case. Sewell v. Angerstein, 18 
L, T. N.S. 300; Johnson’s Exec. v. Wiseman’s Exec., 4 Met. (Ky.) 357. The prevail- 
ing view seems to rest on an analogy drawn in an early case between gas fittings and 
lamp-brackets, which had always been considered personalty. Montague v. Dent, 10 
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Rich. (S. C.) 135. On principle there seems no good reason for thus making gas and 
electric light fittings an exception to the general rule; but the law in America is so 
well settled that the departure in the principal case is unfortunate. 


PROPERTY — QuasI-EASEMENTS — EsTOPPEL.— One H., owning a lot with a 
building thereon, conveyed it by metes and bounds to X. The building was found to 
project six inches upon the adjoining lot. H. afterwards purchased a strip from this 
lot including the portion upon which the house projected. He/d, that X-is entitled to 
an easement in that portion for the support of the building. Swedish-American, etc., 
Bank v. Connecticut, etc., Ins. Co., 86 N. W. Rep. 420 (Minn.). 

Had H. been the owner of both lots at the time of the conveyance to X, the latter 
would have gotten the easement claimed under the doctrine of guwasz-easements, the 
servitude being continuous, apparent, and necessary for the convenient use of the 
property granted. Palmer v. Fletcher,1 Lev. 122; Simmons v. Cloonan, 81 N. Y. 
557. The decision here seems to result from a union of this principle with the doc- 
trine of estoppel as applied to subsequently acquired title. See Somes v. Skinner, 
3 Pick. 52. Only two cases have been found raising the same question. One is in 
accord with the principalcase. /arnigan v. Mairs,1 Humph.(Tenn.) 473. The other, 
a very recent decision, takes the opposite view. Farley v. Howard, 60 N. Y. App. Div. 
193. The doctrine of the principal case seems sound and the result eminently desirable. 


PROPERTY — RIPARIAN OWNERS — RIGHT TO RESTORE NATURAL LEVEL. — The 
defendant acquired a prescriptive right to maintain a milldam and pond back the 
water. The plaintiffs, upper riparian owners, had improved their land in reliance on 
the permanency of the pond. /e/d, that an injunction will lie restraining the defend- 
ant from removing the dam to the injury of upper owners. Avay v. Muggli, 86 
N. W. Rep. 882 (Minn.). 

There is little authority exactly in point and the case most nearly parallel is contra. 
Yale v. Brace, 99 Mass. 448. But in analogous cases, such as restoration of a stream 
previously diverted into an artificial channel, the weight of authority supports the 
principal case. Delany v. Boston, 2 Har. (Del.) 489. The decisions are based on the 
ground either of a reciprocal easement in the servient tenement, or of an equitable 
estoppel against the dominant. The former reason is unsatisfactory because the ser- 
vient owner does nothing adverse by which an easement might be acquired ; the latter 
because the representation relied on is not one of existing fact, but merely of intended 
future conduct. See Mason v. Shrewsbury Ry. Co., L. R. 6 Q. B. 578, 587. Perhaps 
the correct basis for the satisfactory result in the majority of the cases is that it is 
not equitable to allow the dominant owner alone the right to insist on the maintenance 
of the changed conditions, and the law therefore substitutes them for the natural condi- 
tions and gives abutters the usual riparian rights. Cf Woodbury v. Short, 17 Vt. 387. 


PROPERTY — VENDOR AND PURCHASER — PURCHASER’S LIEN. — The plaintiff 
contracted to purchase a plot of land from X, paying a deposit and receiving an op- 
tion in a certain event to cancel the contract. This option he afterwards exercised. 
Held, that the plaintiff had alien on the land for his deposit, enforceable against the 
defendant, who had acquired X’s title with notice of the contract. Whitbread & 
Co., Lim. v. Watt, [1901] 1 Ch. g11. 

Equity purposes to treat all parties with equal justice, giving to each when possible 
the same remedy. For this reason the vendor and vendee of land have the same right 
of specific performance, and similarly equity has allowed the purchaser, as well as the 
. vendor, a lien on the land contracted to be sold. Wythes v. Lee, 3 Drewry 396; Budl- 
litt v. Eastern Ky. Land Co., 99 Ky. 324. See g Harv. Law Rev. 486. There is a 
dictum that the purchaser’s lien exists only when the contract is off by the vendor’s 
default. Roger v. Harrison, [1893] 1 Q. B. 161,173. This seems unsound. Just as 
the vendor’s lien always accompanies his contractual claim for the purchase money, 
the purchaser’s lien should be allowed whenever he has a gwasi-contractual claim to 
have his deposit refunded. Apparently the weight of authority holds that the deposit 
is forfeited if the vendee later makes default. Howe v. Smith, 27 Ch. D. 80. 
When, however, the contract fails to be performed for any other reason, the pur- 
chaser has a claim for the deposit, and a lien should be allowed. In reaching that 
conclusion the principal case follows Rose v. Watson, 10 H. L. Cas. 672. 


SALES— CONDITIONAL SALE— RESALE BY VENDOR TO HIMSELF.— The plain- 
tiff contracted to sell to the defendant certain personalty, the title not to pass till 
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the price was paid. The defendant having refused to perform, the plaintiff, after 
proper proceedings, had the property sold at auction, and bid it in himself. He then 
sued to recover the difference between the contract price and the sale price. ée/d, 
that the plaintiff is entitled to recover. Ackerman v. Rubens, 167 N. Y. 405. 

The correctness of the measure of damages adopted obviously depends upon the 
validity of the resale. Undoubtedly if the plaintiff did not choose to keep the pro- 
perty himself, he had a right to sell it and recover from the defendant the difference 
between the price obtained and the contract price. Dunstan v. McAndrew, 44 N. Y. 
72. But it seems that the plaintiff had no right to buy at the sale, which was there- 
fore not valid. The position of the plaintiff in reselling the property is similar to that 
of a pledgee or mortgagee with power of sale; in each of the three cases the creditor 
has a right to sell for his own protection, in case of default by the debtor. But it is 
well settled that a pledgee or mortgagee selling under a power of sale may not bid 
in the property. Middlesex Bank v. Minot, 45 Mass. 325; Harper v. Ely, 56 Il. 179. 
The reason is that it is not safe to allow such purchases, on account of the chances 
of fraud, and therefore, though there may have been no fraud in the particular case, 
the sale should be held invalid. The same reason applies in the principal case. The 
basis on which the damages were assessed, therefore, is not established. 


SALES — NON-NEGOTIABLE BILLS OF LADING— RIGHTS OF ASSIGNEE.— The 
seller delivered goods to a railroad company consigned to the buyer, and took in the 
name of the buyer a bill of lading marked “ not negotiable.” The bill of lading, with 
a draft on the buyer, was transferred to a bank, to be delivered to the buyer on accept- 
ance of the draft. Ae/d, that the delivery to the carrier passed the absolute title to 
the buyer, and the bank had no rights in the goods. Bank of Litchfield v. Elliott, 
86 N. W. Rep. 454 (Minn.). 

Ordinarily whenever a bill of lading is retained by the consignor, he has a right over 
the goods in the nature of a lien or mortgage, and the consignee, until he receives the 
bill of lading, has no right to obtain the goods or dispose of them, being liable to the con- 
signor or the assignee of the bill of lading for so doing. Cayuga, etc., Bank v. Daniels, 
47 N. Y. 631 5 Freeman v. Kraemer, 63 Minn. 242; Alderman v. Eastern R. R. Co. 115 
Mass. 233. When, however, goods are shipped directly to the buyer, and a non-nego- 
tiable bill of lading taken out in his name, the common practice of railroads seems to 
be to deliver the goods to the consignee without requiring the presentation of the bill 
of lading, and relying upon this custom it has been decided that the assignee of such 
a bill of lading had no rights against the consignee. Forbes v. Boston & Lowell R.R. 
Co., 133 Mass. 154, 157. If this is in fact a general custom, the sooner its legal effect 
in cases like the principal one is clearly made known to the mercantile community 
the better, and the decision in the principal case is therefore to be welcomed. 


STATUTE OF FRAUDS — ANTE-NUPTIAL AGREEMENT — MEMORANDUM. — By an 
oral ante-nuptial agreement a husband agreed to convey to trustees, when it should 
come into possession, a reversion belonging to his wife, to be held on certain trusts 
which, under a voluntary settlement, would not be valid as against creditors. In a post- 
nuptial writing the husband recited and covenanted to perform the oral agreement. 
He afterwards became bankrupt. /é/d, that, one agreement being oral and the other 
gratuitous, the trustee in bankruptcy will not be ordered to perform. J» re Holland, 
[1901] 2 Ch. 145. 

According to the prevailing English view and considerable American authority, 
a settlement after marriage conveying property in execution of an oral ante-nuptial 
agreement is void as against creditors. Warden v. Jones, 2 De G. & J. 76. In sev- 
eral jurisdictions, however, such settlements have been allowed. Hussey v. Castle, 41 
Cal. 239. And in analogous cases the performance of a moral duty of this kind is 
usually held good against creditors. Brown v. Lunt,37 Me. 423. Under the first 
mentioned rule, even when the settlement recites the former agreement, it is generally 
held invalid. Winn v. Albert, § Md. 66; Trowell v. Shenton, L. R. 8 Ch. D. 318, 
semble. The principal decision follows naturally from these cases. Yet in all such 
cases the recital seems to supply the necessary memorandum to validate the original 
contract, and an English case which, though it did not involve creditors, relied on the 
authority of cases which did, held a written acknowledgment after the marriage a suffi- 
cient memorandum. Sarkworth v. Young, 4 Drewry 1. The principal decision seems 
especially unfortunate, since the memorandum was made directly after marriage and 
twenty-five years before bankruptcy, so that there could have been no fraud on credi- 
tors, the danger of which seems to be the ground of the decisions in the settlement 
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cases. No reason appears, therefore, for refusing to enforce the agreement, even if 
the court was unwilling to accept the rather advanced view adopted in Missouri, that 
marriage is sufficient part performance to make the contract binding. Nowack v. Ber- 
ger, 133 Mo. 24. See 10 Harv. Law REV. 60. 


Torts — Civit LIABILITY FOR DAMAGE CAUSED BY CRIMINAL AcTs. — The 
defendant, while beating his horse with a pointed stick, slipped and thereby acci- 
dentally struck the plaintiff. e/d, that the jury should have been instructed that 
if the defendant was breaking a statute forbidding cruelty to animals, he was liable 
for damage directly resulting to the plaintiff, whether or not it ought reasonably to 
have been foreseen. Osborne v. Van Dyke, 85N.W. Rep. 784 (Ia.). See NOTES, p. 225. 


Torts — LIABILITY FOR INCREASING BURDEN OF CONTRACT — SUBROGATION. — 
The defendant negligently injured a bridge, which the plaintiff was under bonds to the 
county to keep in repair. The plaintiff repaired the bridge, and sued the defendant. 
ffeld, that the injury was done to the plaintiff and that he was entitled to recover the 
cost of repairing the bridge. Cue v. Breland, 29 So. Rep. 850 (Miss.). 

The decisions exactly in point are uniformly opposed to the position of the court. 
Rockingham, etc., Ins. Co. v. Bosher, 39 Me. 253; but cf McNary v. Chamberlain, 34 
Conn. 384. It is obvious that no property interest is acquired in a chattel by under- 
taking to indemnify the owner in case of its loss, and to place tort-feasors under a lia- 
bility to all who may be damaged by reason of contractual relations with the party 
whose person or property is directly injured, would work a dangerous extension of 
legal responsibility by opening a wide and uncertain field of litigation. Connecticut, 
etc., Ins. Co. v. New York, etc., R. R. Co., 25 Conn. 265. The interests of the plaintiff, 
like those of an insurer, are amply protected by his privilege of subrogation. He has 
an enforcible right to bring an action in the name of the owner of the property (or 
under code provisions, in his own name) and reimburse himself out of the damages for 
the loss he has sustained. Hart v. Western R. R. Corporation, 54 Mass. 99. The 
court in the principal case, while doing substantial justice, disregards principles which 
in analogous cases might entirely change the result. Cf Midland Jns. Co. v. Smith, 
6 Q. B. Div. 561. 


Torts — LIBEL — PUBLICATION BY DICTATION TO A STENOGRAPHER. — The 
defendant dictated a libellous letter to his stenographer, who subsequently wrote it 
with a typewriter and transmitted it by the defendant’s direction to the person libelled. 
Held, that there was a publication of the libel. Gamdbrill v. Schooley, 48 Atl. Rep. 
730 (Md.). See NOTES, p. 230. 


TRUSTS — PURCHASER FOR VALUE WITHOUT NOTICE. — POWER OF ATTORNEY. 
— A trustee gave the plaintiff as security equitable mortgages on certain leaseholds 
which, unknown to the plaintiff, he held in trust, and in addition gave a power of 
attorney to three of the plaintiff’s clerks to transfer the titles to the leaseholds as the 
plaintiff should direct. On hearing of the trust, the plaintiff had the titles conveyed 
to itself. /7Ye/d, that the plaintiff thereby acquired the titles, but held them subject to 
an equity in favor of the trust estate. London and County Banking Co. v. Nixon, 
[1901] 2 Ch. 231. See NoreEs, p. 226. 


WILLS — CHARITABLE TRUSTS — DEVISE TO CORPORATION. —A will directed 
that the proceeds of the residue be “held in trust” by an incorporated foreign mis- 
sionary society, to educate Bible readers and to erect a building for foreign missionary 
purposes. /Yé/d, that the money comes to the society, not as a trust, but as a “ gift 
with conditions annexed to its expenditure.” Sherman v. Mitchell, 48 Atl. Rep. 
737 (Md.). 

a residue was bequeathed to a camp-meeting association incorporated as auxiliary 
to the Methodist Church, to be invested, and the income to be applied for educational 
purposes,with discretion in the association as to the beneficiary. /Ye/d, that the asso- 
ciation takes the residue, not as a trust, but as an absolute gift. J/atter of Griffin, 
167 N. Y. 71. 

The legacies in both these cases being for corporate purposes, expressions indicating 
a trust are held surplusage. Whether or not a devise for general corporate purposes 
creates a trust is a speculative question; for in either case the state will prevent 
misappropriation as w/tra vires. Many authorities find a trust. Zhe /ncorporated Soci- 
ety v. Richards, 1 Dr. & War. 258, 293; De Camp v. Dobbins, 29 N. J. Eq. 36. If 
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a will specifies certain corporate purposes, diversion of the fund to others is not #/tra 
vires, and authorities enforcing these restrictions on the ground of trust are almost 
countless. President, etc., of Harvard® College v. Society for P. T. E., 69 Mass. 280. 
It is noticeable that if a trust was intended in Sherman v. Mitchell, supra, it was, by 
the Maryland rule, void for uncertainty. Meed/es v. Martin, 33 Md. 609. The New 
York cases which Matter of Griffin, supra, follows were in like circumstance. Wet- 
more v. Parker, 52 N. Y. 450; Bird v. Merkiee, 144 N. Y. 544. So too the only 
other case found in accord ‘with the principal cases. Zxecutors of McDonough v. 
Murdoch, 15 How. 367, 380. Sherman v. Mitchell, supra, annexes a condition to the 
bequest, presumably in favor of the estate. This, even if legally conceivable, only 
approximates the testator’s intention, for that was, as the court agrees, to exclude his 
next of kin. The construction as a whole is merely a convenient device to save asa 
gift a charitable bequest which would fail as a trust. A statute similar to that now in 
force in New York is a more scientific remedy. 


REVIEWS. 


THE LIABILITY OF MuNICIPAL CORPORATIONS FOR Torts. By Water- 
man L. Williams. Boston: Little, Brown & Co. 1901. pp. Xxxix, 
345. 8vo. 

The subject of municipal liability for tort, with its somewhat peculiar 
and special doctrines and its frequent conflicts of authority, presents an 
especially fruitful field for a text writer, and one in which there has been 
but little fundamental investigation. Its basic principles involve the 
underlying theories of government and society. Its application, however, 
is of great practical importance, especially in view of the growing social- 
istic tendency of our municipalities to branch out into new classes of 
public enterprise. In the present volume, Mr. Williams has given us a 
most excellent handbook and practical treatise upon this latter and 
every-day side of the subject. He has clearly stated the main principles 
and graphically applied them to the different classes of cases that arise, 
so that many of the conflicts are explained, or at least shown to be only 
the results of difficulties in applying these principles to complicated 
questions of fact. The whole subject is covered with much thoroughness 
and detail, with a full citation of cases upon all the different topics. 
Statutory liability for tort, especially in relation to public highways, is also 
extensively discussed. The book will thus prove valuable to any 
practitioner who deals with this branch of the law. 

But to the legal student this work is somewhat disappointing. We 
cannot believe that the topic has reached its final crystallization. Hence 
a thorough investigation and development of the fundamental principles 
in the light of new analogies and with new applications would not only 
prove of great scientific interest, but would be most important in estab- 
lishing rules of liability upon a clearer and more satisfactory basis. By 
confining himself less closely to the statement of the law and by giving 
more attention to this more important phase of the subject, the author 
would have rendered a much more important service to the profession. 

W. H. H. 
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THE TESTAMENTARY EXECUTOR IN ENGLAND AND ELSEWHERE. By R. 
J. R. Goffin. London: C.J. Ciay & Sons. 1901. pp. xii, 136. 8vo. 
This essay, which won the Yorke prize in 1899, is a very interesting 
contribution to the historical study of law. The author shows that 
testamentary executorship did not exist in Roman law, but was an out- 
growth of Germanic institutions, in which it first appeared. Its in- 
troduction into England, caused largely, it is probable, through the 
influence of the church, must have taken place some time after the Nor- 
man Conquest, as the word executor first occurs in the work of Glan- 
ville. In this, as in other cases, early judicial centralization enabled 
England to develop the institution to maturity, while, on the Continent, 
its growth was both retardea and stunted by the existence of numerous 
crude systems of local law which resulted from the triumph of feudal- 
ism as a political system. The work does not trace the history of the 
executor in England beyond the earlier part of the seventeenth century, 
when he had finally secured the position of personal representative of 
the deceased. Though the author, owing to the state of the materials, 
is often unable to show historical continuity in detail, yet his argument 
for its existence is convincing, and he is able to make the institutions of 
different countries and periods throw light upon one another. 


THE Law or Sates. By Francis M. Burdick, Professor of Law in 
Columbia University. Second Edition. Boston: Little, Brown & 
Co. 1go1. pp. xli, 299. 8vo. 

CASES ON THE Law oF SALEs. By Francis M. Burdick. Second Edi- 
tion. Boston: Little, Brown & Co. 1go1. pp. xiii, 792. 8vo. 

The principal change in these two books since the first edition is in 
point of size; the case-book is longer by more than one hundred pages, 
while the text-book, in octavo instead of duodecimo form, has also an 
increase of a score of pages. The main body of the former remains 
unchanged, the additions to it being in the form of a supplement which 
contains more than forty new cases, for the most part decisions rendered 
since the first edition appeared ; the appendix also contains additional 
extracts from state statutes and foreign codes. The text-book shows 
signs of a careful revision ; not only has the author brought his work up 
to date by noting and discussing recent decisions, but frequently the 
language has been improved, and sections rewritten, to render obscure 
points more clear. The author cites about two thousand cases, carefully 
selecting those especially valuable for the student, for whom this treatise 
is primarily designed. 

The arrangement of the two books is identical and remains the same as 
in the first edition. The text-book makes no pretence at being exhaustive 
and omits some points usually considered in connection with the subject ; 
but it deals clearly and comprehensively with such essential points of 
the law as present difficulties to the student. The perplexing matter of 
conditions and warranties occupies almost a quarter of the book, and 
while the discussion does not result in absolute clearness, it is on the 
whole as satisfactory as can be expected in such a hopelessly confused 
branch of the law. In order to effect a saving of space, the provisions 
of the Statute of Frauds have not been separately treated, but have been 
considered incidentally throughout the work, ‘The result is to render 
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the beginner’s path somewhat more confused, but the care and clearness 
with which the distinctions between the requirements of the statute and 
of the common law are noted reduces that confusion toa minimum. The 
text-book, which is practically a volume of notes on the cases, is of course 
especially valuable to one studying the case-book, and will therefore 
prove helpful to students reviewing the subject, and to those studying 
law without the aid of an instructor. More such treatises to accompany 
case-books would fulfil a distinct want. 


Law oF REAL Property. By Charles T. Boone. Second Edition. 
San Francisco: Bancroft-Whitney Co. 1901. 3 vols. pp. xxvii, 612; 
632; xiii, 652. 16mo. 

This short work in three volumes is an attempt to correlate under ap- 
propriate headings the diverse decisions in the law of real property. It 
cannot well be defined as a digest, nor yet as a treatise. The writer does 
not attempt to draw any conclusions nor to state any underlying princi- 
ples. He simply puts forward in a clear and convenient form what the 
American law is as he understands it. For instance, where decisions 
on any given point are inconsistent, the writer makes no attempt to say 
which is the more correct, he simply refers to the decisions, and lets the 
reader draw his own inferences. For this reason the work is not to be 
regarded as a text-book containing valuable discussions of much mooted 
points. The learned in the law of real property would, perhaps, seldom 
have occasion to refer to it. As a hasty reference manual, however, to 
important decisions, this little work should be of great service to the 
modern practising lawyer. It will act as a convenient guide to the 
authorities, where a text-book would give too personal a view of the law, 
and where an encyclopedia would prove cumbersome. The value of the 
book rests largely in its clearness and conciseness. There can be no 
mistaking what the author means. He is seldom ambiguous, and his 
exposition of his own interpretation of the questions decided, cleared as 
it is of obsolete forms or doctrines, is certainly a relief to the seeker of 
authorities. The work is distinctly modern, both in treatment and in the 
cases cited, and may be recommended. 


FALSTAFF AND Equity: AN INTERPRETATION. By Charles E. Phelps. 
Boston and New York : Houghton, Mifflin & Co. 1got. pp. xvi, 201. 
12mo. 

There is certainly an art in letting the mind dwell upon a phrase, until 
it dreams the hidden meaning, especially where the phrase is blind, and 
the reading public are busy. The above work, by Judge Phelps, is an 
explanation of Falstaff’s remark, “ An the Prince and Poins be not two 
arrant cowards there’s no equity stirring.” According to the learned 
author the pregnant phrase, “ There’s no equity stirring,” is “ surcharged 
with a quadruplex meaning,” there being one significance “ for posterity 
and for all time,” two for the immediate audience, and still another for 
Shakespeare’s family and friends. In order to show this the learned 
commentator cites cases illustrating the struggle between the law and 
equity, so stirring it would seem at the time Shakespeare wrote. As the 
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development of a theme the argument is ingenious and interesting. The 
style of the work may be suggested by the following lines, “‘ Shakespeare 
was a poet, but he was a poet who meant business. He made plays for 
money, and he made them to go,” forcible, perhaps, but hardly as deli- 
cate as might be expected in connection with such a subtle interpretation. 


PROBATE REPORTS ANNOTATED. By George A. Clement. Vol. V. New 
York: Baker, Voorhis & Co. igor. pp. xxxix, 774. 8vo. 

It is always to the advantage of a practising lawyer to have at his 
command recent decisions upon questions with which he has to deal. 
In view, however, of the great number of cases that are decided each 
year, it is very difficult to discover such cases as will be of service. It 
is, of course, comparatively simple to find the case in one jurisdiction, 
but it is very difficult to keep in touch with decisions by other courts. 
The book at hand aims to be of service to lawyers who are specially 
interested in probate business by assisting them in their search for 
recent cases upon probate law. The editor has chosen such of the recent 
decisions throughout the country as seem to deal with interesting or im- 
portant points in the law of wills. He does not purport to give all the 
cases upon this topic, but only such as seem to deal with questions 
which it will be to the interest of probate lawyers at large to have at 
hand. 

There is no doubt that such a work, if well done and accompanied by 
frequent and well-made digests, will be of great value. The usefulness 
of the present work, however, is greatly diminished by a very faulty 
index. This is made up of selections from head-notes grouped under 
very general heads. As there are no subdivisions or catch phrases to 
help, it is necessary to read each head-note before its bearing is known. 
That it is of so little assistance in finding whatever of value there is 
in the text is the more unfortunate as the cases seem well chosen and 
serviceable. 

The editor seems to have another purpose equally meritorious. Many 
of the cases are followed by extended notes upon the subject involved in 
the principal case. These notes contain short statements of the status 
of the law, together with references to the more important cases on the 
subject. These citations are of great assistance in starting upon a 
thorough investigation of the subject, and put the lawyer upon the track 
of much that is important. The notes seem to be uniformly well chosen, 
and will doubtless be very serviceable to one who has occasion often 
to deal with probate matters. 
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THE COMMEMORATION OF JOHN MARSHALL AT BOSTON AND CAMBRIDGE. 
By Marquis F, Dickinson. Boston: Little, Brown & Co. 1go1. pp. 
xvii, 120. 8vo. 

This book collects and puts into permanent form the addresses made 
in and about Boston at the recent celebration in honor of John Marshall. 
It contains the exercises before the Massachusetts Supreme Court, 
Professor Thayer’s address in Cambridge, and the proceedings before 
the Boston Bar Association. The speeches are all well worth preserving, 
and the workmanship of the printer, always in good taste, is suitable to 
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the excellence of the contents. One regrets that the edition of so 
pleasing a book should be limited to a few copies. 


CycLoPpEDIA OF LAW AND PrRocEDURE. Edited by William Mack and 
Howard P. Nash. Vol. I. A to Affidatus. New York: American 
Law Book Company. 1go1. pp. v, 1160. 4to. 

As the editors remark in their preface, “the cyclopedic method of 
treatment is far from being a new one in the law,” — and naturally so, for 
it tends to produce exceedingly useful books. A single series of volumes 
may by this method offer an abridgment of the whole law, conveniently 
arranged, and fortified by full collections of the authorities on every ques- 
tion. Such works, well done, are invaluable to student and practitioner. 
For reference, they fill the place of a library of text-books. Because of 
their more elaborate and exact analysis, they are often more useful as 
indexes of decided cases than the current digests. 

The merits of the present work can justly be determined only by actual 
use. The arrangement is perhaps not unexceptionable. Such topics as 
** Accomplices ” and “ Accommodation Paper” are not dealt with under 
those heads, but under the general titles, “ Criminal Law ” and “ Bills and 
Notes.” There is also a tendency to expand the notes by unnecessarily 
long statements of the facts of cases cited, as on pages 189, 190. These, 
however, are largely matters of detail, unimportant if the work as a whole 
prove satisfactory. 




















GENERAL DiGcEstT, AMERICAN AND ENGLISH. Bi-Monthly Advance Sheets. 
Rochester : The Lawyers’ Cooperative Publishing Co. No. 23. June, 
Igor. pp. 892. 8vo. ; 
AMERICAN Dicest. Advance Sheets. St. Paul: West Publishing Co. 
No. 163. June, tgor. pp. xii, 892. 8vo. 

Except for covers and advertising pages these books are absolutely 
identical. They purport to digest English as well as American cases, 
and a considerable number of legal periodicals. GENERAL DIGEST, cover 
page ; AMERICAN DiGEst, iii. A cursory examination, however, has dis- 
closed but few cases not found in the West Publishing Company’s Re- 
porters ; and the digesting of legal periodicals is noticeably incomplete. 

With the great multiplication of law reports a help in finding one’s way 
among the cases is increasingly necessary. The publications at hand are 
designed to meet this need in part, by furnishing an index of current 
case-law. As indexes they appear inadequate in material and in arrange- 
ment. They consist mainly of head-notes, or parts of head-notes, copied 
verbatim from the reports and arranged under a fixed number of digest- 
heads. ‘This use of head-notes swells the digests with useless statements 
of facts, and renders it unnecessarily difficult to find illustrations of prin- 
ciples. Further, head-notes frequently do not exactly express the ques- 
tions involved in the cases. Nor is the arrangement of these works well 
adapted to an index. In an orderly statement of legal principles the 
number of main divisions is comparatively few. An index of this kind, 
however, aiming not to state principles but to afford access to scattered 
cases and discussions, for its different purpose requires a different arrange- 
ment. One consults it to find material in the volumes indexed bearing 
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upon some particular point. He thinks of that point by its special name, 
and not by the name of that large division of the law under which it may 
belong in a scientific classification. In an index, therefore, convenience 
is promoted if every legal principle with a definite and commonly used 
name has a separate index-head. It follows that the number of heads 
should be limited only by the variety of the materials indexed. In these 
digests the collection of many head-notes under general titles results in 
much confusion. 


OUTLINES OF THE LAW OF REAL Property. By L. W. McCandless. 
Ann Arbor: George Wahr. 1go1. 

This work consists of analytical tables intended to illustrate the second 
volume of Blackstone. Starting with property in general, the author 
makes many divisions and subdivisions, and carries on this process until 
he has made a complete skeleton of the law of real property. The work 
is planned on so large a scale that it has been found necessary to divide 
it into nineteen parts in order that it may be handled with any ease. 

It is difficult to give such a book its proper place. Only students who 
have carefully studied the law of property will find it of service. There 
is, however, no doubt that in studying so vast a subject as real property, 
it is very necessary for the student to systematize his work with care 
and to take a comprehensive view of the whole subject and its different 
related parts as he proceeds. This is specially true when only a small 
share of one’s time is devoted to this subject, for unless the student has 
a clear idea of the different divisions of the law and the relations of the 
different parts, the subject must seem like a mass of ancient learning, 
difficult to comprehend and still more difficult to remember. If, then, 
the student tabulates his work for himself, he will find the process of 
peculiar value, but this value comes more from the work of analyzing 
than from studying the tables. Those who have too little time or 
opportunity to do this work for themselves will doubtless derive some 
assistance from a work like the one in hand, but those who have the 
opportunity will profit more by doing such work without assistance. As 
the book goes so much more into details than is usual, and does not try 
to condense the work by many abbreviations, it will doubtless be of value 
for a hasty review before examinations. 


A TABULATED DIGEST OF THE Divorce Laws OF THE UNITED STATES. 
By Hugo Hirsh. New Edition. New York: Funk Wagnalls Co. 
gol. 

This digest purports to afford a concise view of the divorce laws in 
the different states. It is arranged in the form of a table, upon one large 
folded sheet, in such a way that, by reading from left to right, any 
particular cause for divorce may be traced and the law in regard to that 
cause in each state may be seen, while, by reading down the page, each 
column tells what the law of divorce in general is in each state. The 
work seems to be done as carefully as is possible with such conciseness, 
and it will be of service to one who desires but a brief and general idea 
of the divorce laws in the different states. A work so arranged, however, 
will be found awkward and difficult to handle by all who use it. 
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An EptToME or LEADING CasEs IN Equity. By W. H. Hastings Kelke. 
London : Sweet and Maxwell, Limited. 1g01. pp. xx, 235. 12mo. 
This is the fourth of a series of Student’s Epitomes, the former volumes 
of which have already been noticed in the Review. The author’s style 
and system of abbreviations are very unconventional and sometimes 
troublesome. The present work states very concisely the results of a 
mass of English decisions and statutes, but as it does not consider Ameri- 
can cases, contains practically no discussion of principles, and does not 
attempt a full citation of authorities, its value will be very small in America, 
and limited even in England. It is evidently an examination manual, 
but would not be useful for that purpose in this country. 


THE BENCH AND BAR AS MAKERS OF THE AMERICAN REPUBLIC. By 
W. W. Goodrich. New York: Treat & Co. 1901. pp. 65. 12mo. 
This well-made book gives, in a very convenient form, the address 
delivered by Judge Goodrich, of New York, on Forefathers’ Day, 1g00. 
The book is illustrated by pictures of several of the American lawyers 
who have been prominent in the formation and development of our 
country, and who have formed the chief subject-matter of the address. 


WHERE TO LOOK FoR THE Law. Fifth Edition, Rochester: The Law- 
yers’ Cooperative Publishing Co. Igor. pp. ror. 


A TREATISE ON THE PROCEDURE IN SUITS IN EQUITY IN THE CIRCUIT 
Courts OF THE UNITED States. By C. L. Bates. Chicago: T. H. 
Flood & Co. 1g01. 2 vols. pp. Ixii, 599, 810. 8vo. 


THE Law or AcENcy. By Ernest W. Huffcut, Professor of Law in 
the Cornell University. Second Edition. Boston: Little, Brown & Co. 
1g0l. pp. li, 406. 8vo. 


THE PUBLICATIONS OF THE SELDEN SOCIETY, SELECT PLEAS OF THE 
Forest. Edited by G. J. Turner. London: Bernard Quaritch. 1go1. 
pp. cxxxix, 192. 4to. 


REAL AND PERSONAL PROPERTY UNDER QUEEN VicToriA. By J. E. 


R. De Villiers. London: C. J. Clay and Sons. 1go1. pp. xix, 236. 
12mo. 


COMMENTARIES ON THE LAW OF NEGLIGENCE. By Seymour D. Thomp- 
son. Indianapolis: The Bowen-Merrill Co. 1901. 6 vols. Vols. 1 
and 2. pp. lvii, 1254; li, 1134. 8vo. 


THE Law or Contracts. By Edward Avery Harriman. Second 
Edition. Boston: Little, Brown & Co. 1901. pp. liv, 410. 8vo. 


HANDBOOK OF EQuity JURISPRUDENCE. By James W. Eaton. St. 
Paul: West Publishing Co. 1901. pp. xviii, 734. 8vo. 


HanpDBook oF ApMIRALTY Law. By Robert M. Hughes. St. Paul: 
West Publishing Co, 1901. pp. xvii, 503. 8vo. 





